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recommend theſe Caſes to your Pe- 
nqal, than to aſſure you they are the 
Collection of Sir John Kelyng, Kt. ſometime 
Chief Juſtice of the Court of King's Bench; 
The Manuſcript whereof under bis own 
Hand was in the Cuſtody of bis Grandſon 
and Heir ; Copies whereof were Difpered 
in ſeveral Hands, which might bereafter be 
Publiſhed to the Injury of the Author, and 


- diſaduantage of the Publick. There are 


7 wo Quzres inſerted in the Margen: 
by . Pa The one is 
other in Page 4.1, which may be fit to be 
conſidered by the Learned. 

T be T bree Modern Caſes are conceived 
to be ＋ ſome Uſe, therefore are thought fit 

to be Publiſhed , And if they ſhall be found 

to be of any Benefit, its what is defired by 
thereof. 


the Publi | 
Farewel. 
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Orv As and DiREcTIONS to beobfarved 5 
tbe Juſtices of the Peace and otbers, at 


tbe Seſſions in the Old Baily, for Lon- | 


don and Middlelex, made 16 Car, 2. 2» 
Sir Robert Hyde, Chief Fuilice of 
Kings Bench; Sir Orlando Brides 


- Chief Fuſtic wbice of the Common Pleas; Sir 
Thomas Twiſden, one of the Judges 


2 s Bench, Sir, homas Tyri 
the hero be Conan Plan 


85 ohn Kel one other the 
"JS, and of ye 
order d 


of the Kings 
5 all, and Reed in o 
70 10 4 by the ( 5 = all — 
take Copies e: Por 
90 they , for 51 Far ym 
ö EY 


AT all Recogr gnizances and Ball- 
ments taken 2 any Juſtice of the 
| Peace, be certified into the Court the 
* day of ws; Selſions before Noon, for that 


they being kept 


onger _ it often happens that 
Felons 
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Direftions for Tuſtices of the Peace. 


Felons and other Offenders eſcape, the Proſecu- 


tors Witneſſes, and Parties being wearied our 


with Delays and Attendance, beſide many 


other great Miſchiefs ; and that the Juſtices of 
Peace who are faulty herein be fined by the Jus 
ſtices of Goal Delivery, according to the Stat. of 
1&2 Ph. & Ma. cap. 13. and 2 & 3 Ph. & Ma. 


cap. 10. 


2. If the Offenders appear not upon their Re- 
cognizances the firſt Day, the Default to be Re- 
corded, and the Recognizance to be forfeited; 
Nevertheleſs Procefles or Warrants, as the Caſe - 
ſhall require, to go out againſt them and their 
Bail; ſo likewiſe as to thoſe who are bound to 
give in Evidence, that if poſſible the Buſineſs be 
not deferr d to another Seſſions; in'which time 
commonly the Profecutors and Witneſſes are ta- 
ken off, and the Matters compounded. - | 
3. That all Juſtices of the Peace do take Ex- 

minations both of the Felons without Oath, 
and the Informers and Witneſſes againſt them 
upon Oath in Writing before they commit the 
Offenders to the Goal, and certific the ſame the 
firſt Day of the Seſſions, that they may be ready 
upon the Tryal of the Felons, or elſe to be ſined 
according to the Statutes of Ph. & Mary before 
mentioned. 


4̃. Thar all Priſoners for Treaſon and Felony 


be according to Law, ſent to the Common 
Goal, which is Newgate, and not to the Nen- Pri- 
ſon. It being found by Experience that they are 
often ſet at Liberty there without Tryal. 


5. That 


— 


— 


F. That no Priſoner for Felony be diſcharged 
during the Interval of Seſſions, unleſs it be upon 
good Bail taken, the Warrant or Mittimus to the 
Goaler to keep them until they are delivered ac- 
cording to Lay, nor any Bail or Recognizance 
for Appearanceto be given up or withdrawn by 
the Juſtice of Peace after the ſame is taken, but 
be returned and certified to the Seſſions or Goal 
Delivery, the Offender whether Juſtice of Peace 
or Goal er to be ſeverely procceded againſt.” 

6. If any Juſtice of the Peace ſhall rake Bail 
where he ought not, or wittingly or willingly 
take inſufficient Bail, and the Party appear not, the 
ſaid Juſtice not only to be proceded againſt ac- 
cording to Law, but likewiſe to be complained of 
to the Lord Chancellor, that he may be turned 
out of his Commiſſion. | n.. 

. That no Copies of any Indictment for Fe- 
lony be giyen without ſpecial Order upon Moti- 
| 15 made in open Goon. * en —— — 

very upon Motion, for te frequency 
2E Proſecutors (which cannot be 
without Copies of the Indictments) deterreth 
People from Proſecuting for the King upon Juſt 
Occaſions. . 1% 2 e GG: 
8. That the Goalers make more perfect Kalen- 
dars than of late they have done, according to 
the Stat. H. 7. cap. 3. and inſert not only Per- 
ſons in their Cuſtody, but alſo ſuch as have 
been in their Cuſtody ſince the laſt Seſſions, and 

Bailed or Delivered out, and by whom. 


Dired iops for Juſtices of the Petce. 


9. That 


| TY Direions for Faſtices of the Peace. 


159. That if any Habeas Corpus come to receive 
a Priſoner from another Goal, che Goaler to take 
notice of the Offence for which he ſtood Com - 


- mitted at the other Goal, and to inform the 


Court, chat if he ſhall happen to be acquitted, 
or have his Clergy, he may yet be remanded to 
the former Goal, if there be Cauſe. . 
10. If any Habeas Corpus come to the Goalers 
to remove a Priſoner, that with the Priſoner 
they alſo ccrtific the Cauſe for which he ſtood 
there committed. It being found by Experience, 
that by Colour of Habeas Corpus to receive and 
remove Priſoners, many notorious Offenders - 
do eſcape. e 
1. That no Priſoner convicted for any Fe- 
lony, for which he cannot have his Clergy (un- 
TOE IST 
| Men, they mig ve ergy) 
be Reprieved, but in open Seſſions, and 10 


otherwiſe, without the King's expreſs W 


and not by Order of any the Juſtices of Gos 
Delivery, or Oyer and Terminer. | 

$13, 14. That ſuch Priſoners as are Reprieved, 
with intent to be tranſported, be not ſent away 


as perpetual Slaves, but upon Indentures betwixt 


them and particular Maſters, to ſerve in our 
#rgtiſb Plantations for ſeven Years, and the 
chrec laſt Years thereof, to have Wages, that th 
may have a Stock when their Time is porn 
and that an Account be given thereof, and by 
whom they are ſent, and of their Arriyals. 


2611 + 13. For 
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Dired ions for Juſtices of the Peare. 
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13. For that it hath frequently happened of 
late, that ſome have been killed upon Duels, 
others upon ſuddain Quarrels 1n the Streets, 
And the Inhabitants neglect to apprehend the 
Murderers, or to make Huy and Cry after them, 
and ſo the Perſons not only eſcape, but no direct 
Knowledge can be given who they are. And 
by the Law, If any Man be ſlain in the Day, 
and the Fellon not taken, the Townſhip ought to 
be amerced; That therefore when any ſuch Caſe 
appeareth at Newgate, as it too often doth, upon 
7 acquittal of Perſons apprehended upon 
Suſpicion, that both the Coroner, as alſo the 
Secondaries at Newgate be required to attend the 
Judges of the King's Bench, that information 
may be put in that Court againſt the Townſhips 
for the eſcape, and followed pro Rege; And at 
the next Seſſions at Newgate, give an Account 
what is done. 

Re Ro. Hyde, 


Orl. Bridgeman, 
Tho. Twiſden, 
The. Tyrell, 
John lſelyng, 


High- Treaſon. 


Fter the happy Reſtauration of King Charles the R. ſolutions of 
Second, to his Right of the Crown of Eng- all the Judges 
land, which was in May, 1660. ſeveral Per · upon the Caſe 
'fons who were appꝛehended foz the Murder ol of che Kings 
his Father; were now to be indicted fo? that hort Crea- Warder. 
and in ozder thereto, the then Judges, who; at that | 
time were only the LodBridgeman, then Chief Baron of 
the Erchenner; Juftice'Foſter, and Juſtice Hide, then 
Judges of the Common-Pleas, and Juſtice Mallett, then 
Judge of the King s Bench, met ſeveral times, at Serje- 
ants · Inn in Flectſtreet, with Sir Jeſtry Palmer, the King's 
Attoznp, and Sir Heneage Finch, the King's Solicitour, 
Sir Edward Turner, Attorny to the Duke of Vork; Br. + 
Wadham Windham, of Lincoln's Inn, and mp! leit, being 
by ſpecial Dpver to attend that ſervice as Cauntei tag the 
King, there being then no King's Serjeant, but Serjeanc 
lanvill, Setieant tothe late King,- who was then Old, 
äͤnd Infirm'; And in ower to the pjoceeding in chat great 
Aﬀair, J was appointed to make as many Queries as J 
thought fit to be adviſed upon; which, J did accozdingly, 
and upon them, thefe Things following were reſolved. 


1. That it was better to try thoſe Traitozs at the Seſ- Tryal at Goal- 
lions at Newgate, by Commiſſion of Hoal-delivery, then &ivery, wich a 
only by ſpetial Commiſſion of Oyer and Terminer 3 be- Commiſſion ot 
cauſe then they might be pzoceeded againſt moge ſpeedily, and 122 
and arraigned aud tryed immedlatelp, by the Commiſſion yg 2-46 L 
of Goat deftvery, and'Tales might be immediately te. Tiyal by a ſpe- 
turned at the Goal-delivery. - And accomingly TUirits cial Commiſhon 
were 02dtred to be made and ſent to the Lieutenant of the of O) and Ter- 
"Tower, in whoſe Cuſtody the Puloners then were to de- er. 


liver 


High- Treaſon. 
liver them to the Sheriffs of London, and ltits to the 
Sheriffs of London to receive them, that they might be in 
Newgate, which was done accozdingly. And becauſe 
by an da of Parliament oz Convention which lat at the 
King's coming in Engliſh Pꝛoceedings were continued 
until Michaelmas now cloſe at hand, but not pet come; 
Therefore zghoſe Writs to the Lieutenant of the Tower 
and Shjeriff.of London, were ozvered to be in Engliſh. 


2. Jt was agreed that all the Puloners ſhould be ar⸗ 
raigned the firſt day befoze any of them were bought to 
Tryal, and the next day to pꝛoceed to Tryal with one 02 
mae of them together, as ſhould be thought fit upon the 


King's Council 3. It: \was reſolved that any. of. the King's Council 
may privately might patvately manage the Evidence to the ©2and- In- 
give Evidence to queſt,t ozder to the.finping of the Ball of Judictment, and, 
the Grand Jury. agreedthat It chou be done palvately 3 it being uſual tn, 
all Caſes, that the Pzoſecutozs upon Indiaments are ad- 
mitted ta manage the Evidence foz finding the Bill; and 
the King's Council are the onlyPzoſecutops in the King's 
Caſe, fa he cannot pzoſecute in Perſon. 4 


Compaſſing the 4. It was reſalyen that the Jnvitments ſhould be foz 
King's Death in compaſſing the Death of the late Ring (the very compaſl-- 
the Treaſon. ing aud magining of the King's Death, being the Trea- 
fon within the Stat. 23 Ed. 3.) and then that we might lay 
as Many'Overt Acts as we would, to pzove the compaſſing 
of his Death: But it was agreed, the actual Murder of 
the Hing ſhould be preciſelp laid in the Indiament, with 
the ſpectal Circumſtances as it was done, and ſhould be 
made uſe: of as one of the Overt das, to pꝛobe the com- 
paſſing of his Death. 


Overt Ac not 5: It was reſolved that if any one Obert Ac tending to 
laid in Indict- the compaſling the King's Death, be lald in the India · 
ment, may be ment. That then any other Ac which tends to the com- 
given in E paſſing of the King's Death, may be given in Evidence 
This is altered (0dr with that which is laid in the India ment. 

by the Statute of . H. . 9, 40. 22 2. | 
7 W. 3. c. 3. p. 1 I. al 5 65 


6. It 


i High- Treaſon. by 9 


— — 


6. It was reſolved that there need not be ta Tlitneſ· 
ſes to pzove every Overt Ac, tending to the compaſſing of 
the King's Death. But one Clitne(s to pꝛove one Dvert 
Act tending to the compaſſing of the King's Death, and 
another Witneſs to pzove another Ac tending to the ſame 
end, are (uffictent ; foz compaſſing the King's/Death ts 
Treaſon; -. And then if two ſeveral Clitneſſes pꝛobe two 

ſeveral das tending to the compaſling the King's Death, 
the Treaſon is pzoved by two Witneſſes as the Law in 
Caſe of Treaſon requireth. 


5. Jt was reſolved that ik ſeveral Perlſons be indicked Finding others 
together in one Jndicment foz one Crime, in caſe ſome of gulli in che 
them be found gullty by one Jury, and afterwards ſome me _— 
ol the ſame Jury be returned fog tryal ot others in the ER — 
ſame Indiament; it is no Challengeifo} thoſe. Piziſoners Chillenge. 
to ſay, that thoſe Jurozs have already given their Aerdin, 
and found others guilty who are indiced in the ſame In- 
diament- fo2 the lame Offence ; foz though they are all in · 
diced in the lame Indiament fox the ſame 'Dffence, yet 
in the Law it is a ſeveral Indiament againſt every one-of 
them, and the Crime is ſeveral, and ane map be gutlty and 
not another, and the Jury are to give their 'Uervia upon 
particular Evidence againſt every ſeveral Perſon, and a 1 
therefoze the finding one guilty, is no Argument oz Pie · 
ſumption that thoſe Jurozs will find another guilty; d. 


8. Jt was reſolved that if ſeveral Pꝛiloners be put up Severing of the 
on one Jury, and they challenge peremptozulp, and ſever pannel. 
in their Challenges, that then he who is challenged by one, 
is to be dzawn againſt all, becauſe: the Panel being joint, 
one Juroꝛ cannot be dawn againſt one and ſerve: fo an- 
other. But in ſuch caſe it was agreed the Panel might be 
ſevered, and that the ſame Jury map be returned betwixt the 
King and every one of the Pziſoners,and then they are to be 
tryed ſeverally, and there the Challenge of one Pziſoner is 
no Challenge to dilable the Juroz ſo challenged againſt an- 
other Pyziſoner. And the Caſe of Dr. Ellis's Servant, Plo. 
Com. 100, 101. was agreed to be good Law, as to the 
ſevering of the Panels in that caſe ; and accopdingly, after- 
wards upon the tryal of . and others, 1 chal- 

\ 4 enged 


High- Treaſon. 
1enged peremptozily, and ſevered in their Challenges, par- 
ticular Jurozs, the Panels were ſevered. | 


Tronstobetaken 9. Jt was reſolved that when Puloners come to the 
from Priſoners Bax to be tryed; their Jroms' ought to de taken off, (6 
at their Trial. that they be not in any Toxxuee while they make their de-- 
fence, be their Crime neder is great. And accowvingty' 
upon the Arraignment anwy'Tryal of Hewler and others, 
who were bzought in Jrons, the Court commanded their 
Irons to be taken off. . ö | 


10. It being agreed that the Murder of the inf ſhould 

be ſpetiallp found, with the Cirtumſtuntes in che India 

| ment. And it being not known. who' vith that villagious 

| Na; it was reſolved, that it could be laid chat Quidam 

Quicers ora. ignotus, with a Uiſet on his Face vid the dd; and that 

was wel enough, and the other Perſons be tatd to be pee 

11. The compaſling the king's Death, being agreed 

to be tai in the Anviament, tobe 29 Jan. 24 Car. Primi, 

and the Putder on the zoth of the ſame Jan. It was 

queſitoned ia which King's Reign the zothk Jan. ſhoufd be 

N Year aid for WB to be, Whether, in the Reign of King Charles the fir, 
* 92 King Charles the ſecond, and the Queſtion grew, be- 

cauſe there: is no Fraction of a Day, and all the das 

which tended to the King's Wurver, until big Peay was 

acually ſevered from his Body, were in the time of his 

- own Reign, ann after his Death in the Reign of King 

Charles the ſecond. And though it was agreed by all, 

ercept Juſtice Mallett, that one and the ſame day might in 

ſeveral eeſpecs, and as to ſeveral das, be (a(d to be in. 

tirely in two Kings Reigns, ſo that in ſome refpens the 

whole day map be aſcribed to one, and in other reſpects, 

the wolte day aſcribed to the other, according to the 

Truth in the matters of Fact whith were a&ed, either in 

the Allez oz after the Death of the fitf King, pet becauſe 

Juftice Mallert was earneſt that the whole day was to be 

_dſtttbed to Ring Charles the ſecond, thertTole it was 

agreed, that in that piace, no Pear of any Ming ſhotflh be 

named but that the rompaſſing of the King's Death 

ſwould be laid on the 29th Jan. 24 Car. Primi, and the 

other As tending to his Murder, and the urder it ſelf 


laid 


— —— — 


"High- Tren. 11 
laid to be Tomfina Menſis ejuſdem 3 m— 

naming any year of any Ring, which was agreed to be 

certain enough, 


12. It being agreed that the Jndtament would be fo? Contra pacem of 
compaſſing the King's Death, and one of the Overt fas 2 ings 
to be the auuai Murder of the King : It was reſolved the 
Indiament ſhoutd conclude contra pacem nuper Domini 
Regis Coron' & dignitat ſuas, Nec non contra pacem Do- 
mini Regis nunc Coron' & dignitat ſuas. 


13. The Nyeſtton was put, whether the Recower — tief Judge 
Hick s-Hall, where the Judiament was to be faund, the ment in Treaſon. 
Fact being in Middleſex ; And alſo whether Judgment at 
the Sefſions-houle, where the Piiſoners were to be tryed, 
ſhould be there given by the Recover, 02 whether the 
Charge and the Judgment ſhould be given by the Chief 
Judge: And it was agreed that both ſhould be given by the 
Chief Judge. And accopdingly this was dane by mp Lad .,, — 
Bridgeman, and he gave the Charge only relating to en- Tueſday, gth of 
Uuire of the Burdeters of the late King, without mixing 04. 12 Car. 2d. 
any other matter then to be enquired of: And after the 
Charge, one Indlament was pzeferr'd againſt all the 
King's Burderers, who were in ]Iziſon, and alſo againſt 
ſeveral others who were not then appzehended, but agreed 
they ſhould be attatnted by an Outlaw upon the (ame In- 
diament. And the lame day the Indiament was found, and 
the next day delivered at the Goal-delibery,inthe Befſions: 
houſe in the Old Baily, which dap all the Puſoners were 
arcainned, and pleaded not guilty, but afterwary ſome of 
them withdzew their Plen, and confeſs'y the Jndia- 
ment, Viz, | 


14. Sir Hardres Waller, and Geo. Fleetwood, which Conſeſſion after 
was accozdingly recozed by the Court, and agreed bp notguilty plead- 
all the Judges, that it might be done, altho' the Clerk ed. 
had recoꝛded their Plea of not . faz the Entry is, 


that (ſuch a one poſtea, oz relicta one cognovir 
Indictamentum. - " 


15. Memorandum, That upon the arraignment ol Variance in Let- 
Henry Martyn, his Name being ſo mitten in the India · ters of Sirnatue. 
ment, 


i 
. 

2 
a 


4 ll — 2 of — =. 4 


ws. 8 | High-Treafon, 


ment, be ſaid bis Name was Marten, and not Martyn; 
but the Court agreed that he being known by that Name 
of Martyn, that was well enough in an Indiament, tho 
it be not ſpelled directly as he ſpelleth it. 
Memorandum, That. the Indiament was in Latin, it 
being peferred after Michaclmas, until which time, all 
Engliſh Pzoceedings were allowed by that Convention 
which was ſitting when the King was reſtozed. - | 
And after, all the Paiſoners who pleaded not Gully, 
were convicted upon full Evidence, and had Judgment 
ok High-Treaſon. 
Commiſſioner Memorandum, Chat Secretary Morris and Mr. An- 
for Tilal, give neſley, Pꝛeſident of the Council, were both in Commiſſion 
evidence as wit · fgy the Tryal of the Pyiſoners, and ſate upon the Bench, 
neſſes. ut there being occaſion to make uſe of their Teſtimony 
againſt Hacker, one of the Puloners, they both. came off 
from the Bench, and were \wozn, - and gave Evidence, 
and did not go up to the Bench again during that Man's 
'Ctryal; and agree d by the Court they were good Witneſſes, 
9 in Commiſſion, and might be made ule ol. 


16. Upon the Tryal of Coke of Grays-lan, who was 
of Council againſt the King, and delivered in the Charge 
againſt the King in the Traiterous Court called the 
High Court of Juſtice; he objeced that he did not dꝛam up 
the Charge; but he only acted as a Counſelloz; and did 
only (peak Mods to have the Charge read, and demand. 
ed Judgment againſt the King; and he ſald . did not 
make Treaſon, 


r 17. It was reſolved by the Court, that if a Paper c con- 

cel, not excuſe tulning treaſonable matter, be Jndiced by another, yet 

for Treaſon. being known by Coke to contain treaſonable matter, and 
being delivered by him as a Charge againſt the King to 
take away his Life, this is an Dvert Aa to pꝛove that he 
. .compaſſed the King's Death, which is the Treaſon be is 
JO fop. 


. 18. And in caſe of High hn A any one do: any 
1 Tae thing by which he cheweth his liking and Appobation to 
Fm all are Puincipals in Þigh Treaſon, who contribute 


— it ng Aaton 0} —— 


19. And | 


2 High-Freaſon. | 3 3 


, 19. And it was reſolved that tho in caſe a Ban be in- Words are an 


FT oe nr oy ny 
an be indided fo} compaſting the King's Y. - : 
. may be laid as an Dvert Ag to pzove that he com- Ce. ue ae. 
ed the of the Ring, as it was in the Cale of Cro. Car. p.33 2. 
an, Who being beyond Sea, ſpake theſe CUo2ds, 
I will kill the King, if I can come at him; and afterwards 
—— 2 — ans — — 1 — indiced fo com- FM 
ng Ring » and thele Mads laid as an A = IVY. 
Dvert Ag, and pzoved, and he had Judgment of Þigh- EDN — 2 
—— Co. Pl. Cor. —— agreeth, that wozds ſet gainſt this Opi- 
down in waiting, are an Overt £ ing ion, yet it was 
the King's Death, as in the Caſe ofCardinal Poole thets agreed that was 
Cited, aud tozds ſpoken are the ſame thing if they de pzo- . Law. A 
bed and wo} atura a man wherebp aut I the dif- 
to expzeſs the imagination of rhe Þeart. It it be any fcrent Opini- 
way declared that a man imagineth the King's Death, ons; but Words 
that is the Treaſon within the Star, 25 Edw. 3. will explain the 
. eee meaning of an 
20. Memorandum, That upon the Tryal of one Axtell, Act. ; 
a Soldter,who-commanded the Guards 82 the King's Grp. Aung a5Soldi- 
al, aud at his Mutdet; be juſtified that all he did was as a 5 —— 
| Soldier, by the command of his ſuperiour Officer, whom u Spe r: 
he muſt obey 02 die. Jt was reſolved that was no ercufe, Treaſon. That 
fo} his Dupertour was a Craito, and all that joyned otherwiſe was 
with him in that Act were Traitozs, and did by that ap. different. 
pzove the Treaſon: and where the command is Tratter- 
_= there the Obedience to that Command is alſo Trat- 
erous. | 
Memorandum, That in Eaſter Term, 14 Car. ad. John Backſtead,Okey, 
Barkſted, John Okey, and Miles Corbet, rhyee of thoſe and Corberr's 
Perſons who pzeſumed to Hudge the late Ring to death << 
were appzebended, they then deing outlawed the 
fozmer Jndiament ; and they were bzought to the King's 
Bench Bar, and demanded ſeverally what they coutd ſay E ccution 3. 
why Execution ſhould not be awarded againſt them (after ,;..4cq upon at- 
the India ment was firſt read to them) and they pleaded cainder by Out- 
they were not the ſame Perſons, and thereupou the feme awry. | 
day a Jury was pzeſent ly returned, the Court ſitting ; and humediate Try- 
they found they were the fame Perſons, and fo Executton upon Pleathac 
awarded, which was after dont « Note, Sd is the de Prifovers | 
Report in the Mas but the Record is of an Attainder (une perſons. 
by Act of Parliament; but 9 might be an Outlawry alſo, 
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High-Treaſon. 
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Sir Hen. Vue Memorandum, That in Trinity Term, 14 Car. 2. Sit 


Caſe, Hen. Vane was indiaed at the King's Bench fo} compal- - 
13 ſing the Death of King Charles the. 2d, and intending to 
change the Kingly Government of this Nation; and the 
Overt Acts which were laid, were, that he with divers 
other unknown Perſons did meet and conſult of the means 
to deſtroy the Ring and Government; and did take upon 


The Adds laid him the Government of the Fozces of this Nation by Sea 


were Acts done and Land, and appointed Collonels, Captains, and Df- 
after the death ficers, and the ſooner to effec his wicked Deſign, did 
ofK.Ch.chetirſt, agyatly in the County of Middleſcx raiſe War. And up- 
and before the gn his Trpal, he juſtified that what he did was by the 
e Ci tte 4 Authozity of Parliament, and that the King was then 
cond. out of Poſſeſſion of the Kingdom; and the Parliament 
| was the only Power regnant; and therefoze, no Treaſon 
| could be committed againſt the King: And he objeced, 
that a levying Mar in Surrey could not be given in Evi- 

dence to a Jury in Middleſex ; and he deſired to offer a 

Bill of Exception, becauſe theſe things were overruled 

by the Court; and in this Caſe theſe Points were reſol- 

ved of by the Court. 


1. That by the Death of King Chartes the 1ſt, that 
long Parliament was aguaily determined; notwith- 
ſtanding the Acts of Parliament that it ſhould not be diſſol- 
ved, but by conſent of both Þouſes, Fo; every Parlia- 

men is called to conſult with the Perſon of the King who 
calleth it; and therefoze upon his Death it is determined; 
fo} they can no longer conſult with him foz which end they 
were call d. And a Caſe was cited to be reſolved, that, 
where, inthe 13 of Q.Eliz. an Act of Parliament was made, 
that a Commiſſion of Sewers ſhould continue fo? Ten 
Pears, unleſs the ſame be determined oz repealed by any 
newCommiſſion,o2 by Superſedas, Aing James granted ſuch 
a Commiſſion and died within that time; Adjudged, that 
the Commiſſion was determined; foz all Commiſſions are 
determined by the death of the King who grants them, and 
this point of the actual determination of that Parliament 
by the death of King Charles the iſt, was befoze that time 
reſolved by all the Judges of England, as my Lom Bridge- 
man told me. But note, there were no ſpecial Words to 
continue the Parliament upon the King's Death. 


2. It 


515. 


- 2, It was teſoived, that tho King Charles the ad. wag Traitoes | keep 
Lot ine out of the-ererciſe of: the ingly 2 che King 
Ceattats aun Nabels; pet be was King bach de facto, & fe i s 
de Jure. ny al th as wachen bir tate keeping - i 6 
"in ue Vere Digh>Crealons ? *: e 204 199 1h © 1 
8. A was refolved that the very Caſuſtation r Conſulting to 
viſing together of the means to deffroy the King and ig deltroy the King 
Government, was mm to probe! the.compaſiny pq 4 _ 
Gree Death, —— — Treaſon of com- 
4. J was retuluen ddat in this Caſe, the Wtenlan lol 25 i 
in the. Indiament being the compaſling ot the King's 
Death, which was in the County of Middleſex, and the 
leuping Mar being latd only as one of the Dvert Acts to 
move the compaſſing of the King's Death, tho this tevy- 
ing of War be lain in the Indiement ta de in Middleter, 
pet a (Uar levied by him in Surry, might be given in evt- 
— —— reaſon, but any as the - 
thr compaſſiing, it is a trandtoꝛy thing FLEE 
in another County, But if an Jn= i: 
ment de Gp tevying Mar. and that made the Crea · alen 
"£92; which tho Barey is indiged, in that Cate it is 
D ROAR nr rnw it © 


At was reſolved, that the Scat. of W. z. Cap. 3 f. No Bill of ex- 
which giveth the Bill of exception, extends only; tu ciuil ception in aimi- 
Canſes, ann not ta criminat;” — — 
Cum aliquis implacitatur coram aliquibus Juſticiariis, &c 
And the Intention never was tau give ſuch Perfans liberty | = 
du put in Bills of Exception, fo then there would be no 
-Tryals of that nature ever diſpatched in any time, nei. 
ther here noꝛ in the Circuits, it every frivolous Exceptt- 
on which a Pxtſoner would make, ſhould be dzawn up in a 
- Bill of Exception; beſives, the Court is always ſo far 
ol Council with the Puloner as to ſee that he hath right, 
and if they find any thing donbtful, they ot themſeives 
will take time to adbiſe: But the wands ot the Star. ate 
plain, as the Court agreed, as to this point. | 


6. Al 


For beſore that 
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Treaſon found 6. Altho* the Treaſon of campaſſing the King's Death 
by the Jury to was lain in the Jadiament to be the zoch of May, 11 Car. 
_—_— 2. yet upon the evidence it appeared, that Sir Hen. Vane, 
before te g. the verp day the late King was murdered, did ſit in Coun- 
— 60 il foꝛ the oꝛdering of the Fozces of the Natton againſt the 
| King that now is, and ſo continued on all along until a 
| little. befoze the King's coming in; It was reſolved. that 
the day laid in the India ment is not material, and the 
Jury are not bound to find him guilty that day, but may 
ind the Treaſon to be as it was in truth either befoze o2 
- after the time laid in the Jndia@ment 3 as it is reſolved in 
— Caſe, Co. Pl. Coron 230. And accomdingly in this 
aſe the Jury found Sir H. Vane guilly ot the Creaton 
in the Indiament the zoch of January, 1 Car. 2. which 
mas from the very day the late Ring was murdered, and 
to all his fokfeitures relate to that time to avoid all con- 
vexanc es and ſettiements made by hmmm. 
More than 24 7 Chat in this Caſe ol Sit A Vane, 
may be returned he being ta be tryed at the King's Bench Bar, befoze he 
for Tryal of cri- came to his T ryal, it mas conſidered by m lelt, and others 
minal Cauſes. then of the King's Council, that it uns poſſible that he 
might challenge peremptozily, and (o defeat his Tryal at 
that dap, at which it was appointed, if there ſhould be on- 

ly 24 Jurozs returned, Hf 


And thereupon, ſearch was mave in the Crown Office, 
and it did appear, that ta:Tryals on the Crown fide-fo2 
Seat. of W. 2-Criminats, the'Dherif might be commanded to return 
Þ 4. 1" might any number the Court pleaſed ; and accozdingly, at his 
be returned in Tryal the Sheriff returned about 60 of the Jury ; and at 
civil Cauſes Common Law in Civil Cauſes, it (ſeems the Sheriff 
which is outed Might have returned above 24 if he pleaſed; And there- 
by that Scar. ſave faze by the Stat. W. 2. Cap. 38. Jt is recited, that where- 
in great Aſſize, ag the Sheriffs were uſed to ſummon an unreaſonoble mul. 
and that dag tltude of Jurozs to the grievance of the People ; it is 07- 
© ciminal cau- daiued that from thencefozth, in one Aſſize, no moe ſhall 
ges or Indict- be ſummoned than 24, which Stat. extends not to Jurozs, 
ments for the- ke tutned fo} trpal of criminal Perſons 3 the like may be 
King, done upon a Commiſſion of Oyer and Terminer. 


= 


High- Treaſon. 17 
Memorandum, That at the Seſſions at Newgate, 1 1. 
Dec. 14 Car, 2. Tho. Tong, Geo. Philips, Francis Stubbs, Tong's Caſe. 


and ſeveral others, were indiged fo2 Þigh-CTreaſon, fo; 
compaſſing the King's Death, and the Overt das laid in 
the Judicmenty were aſſembling themſelves together, and 
conſulting and agreeing to deftrop- the King, Ac ad cal- 
dem proditiones perimplendas, the conſulting to ſetze 
Whitehall, where the King was Reſident. 


1. And in this caſe, Jt was reſolved by all the Judges, Conſulting is an 
that the meeting together of Perſons, and conſulting to overt Act. 
deſtroy the Ring, was ol it (elf an overt da to pꝛove the 


compaſſing the King's death. 


2. It was reſolved that where aperſon knowing of the Concealment 

deſign does meet with them, and hear them diſcourſe of where it is high- 
their traiteroug' Deſigns, and ſay oz ad nothing; This Treaſon, and 
is Þigh-Treaſon in that party, foz it is moze than a bare here but mi- 
Concealment, which is Miſpriſion, becauſe it ſheweth prion. 
bis liking, and appzoving of their Deſign 3 but it a Per- 
ſon not knowing of their deſign befoze, come into their 
Company, and hear their Diſcourſes, and ſay nothing, 
and never meet with them again at their Conſultations, 
that concealment is only Piſpziſion of Þigh-Treaſon. 
But if he after meet with them again, and hear their 
"Conſultations, and then conceal it, this is Þigh-Treaſon. 
Fo? it ſheweth a liking, and an appoving of their deſign ; 
and ſo was Sir Everard Digby's Caſe, who in the Pow- 
der Treaſon met with the Traitozs, abd heard their de- 
ſign, but upon the evidence it was not pzoved that he ſaid 
any thing, 02 acted anything, and he had Judgment of 
High-Treaſon, 


3- It was relolved that ſome of thoſe Perſons who are Perſons in the 
equally culpable with the ret, map be made uſe of ag fame HR: 
Witneſſes againſt their Fellows, and they are lawful gc- od Witneſles. 
cuſers, oz lawful CUitneſſes within the Stat. 1 Ed. 6. 12. 


I 5 & 6 Ed. 6, Cap. 11, & 1 Mar. 1. and accomdingly, at the 


Tryal of theſe men, ſome of their [Partners in the Trea- 
ſon were made uſeof againſt the reſt ; fo2 lawful ITlitneſſes 
within thoſe Statutes are ſuch as the Law alloweth ; and 
the Law alloweth every one to be a litneſs who is not 
conbided, oꝛ made infamous fo2 12 Crime. And if it = 
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bligh⸗Treaſon. 
not ſo, all Treaſons mould be ſafe ; and it would be lm. 
poſlibie fox one who coniſpires with never fo mm others 
to matte a diſcovery to anp purpdſe. oO 
But the L. C. Baron Hales ſaid, that ff one of theſe ci 
— — de pꝛomiſed his Pat don, on condition 
gtve evidence againſt the reff, that dilableth hem to be a 
Witneſs againſt the others, berauſe he is bathed dy ſabing 
his Lite to be a ¶Mlitneſs, ſo that he takes a difference where 
Diverſity of O- the Pꝛomiſe of Pardon ts to him foz diſcloling the Treaſon, 
pinion. and where it is fo: giving of evidence. But ſome o 
bother Judges did not think the promiſe of Parvon, it 5. 
gave Evidence, did diſable him, but they aff adviſed 
no ſuch pꝛomile ſhould be nrade, oꝛ any threatnings 
to them in cale they did not give full evidence, - _ 


* Thele needs 2, 4- Alg the Lopd Ebert, Riſice Bridiciah; mid le 
. There needs others of the Judges Werk uf Opinion töte bete 86 

Treaſon at this two Clitnefſes tn caſe of pigb-Treaſon, were .repe; 
day, Stat. 1 & 2 hy the Stat. x & 2 Ph. & M. cap. 10. 1 that all 


T. e Mc. io. See Trpals fo Creaſon be 1 to the tourt of the Com 
afterwards in mon Law: And at common Law, ont Witneſs is ſur- 


mor of la; Alt to 6 Wey,tho'Co. P-Cor 19 apt 2Þ8 Ont 
te 


Point. yet they all agreed that if that Law fox two 

Same Witneſſes ft force, yet the ſame two 'f{iitnefles who are to 
to find the In- bictment, may be alſo the Citneſſes at the Arpa: on 
dictment, and at the Lam doth not require two to the fig rhe 
Tryal. ment, and two others at the Cya. ** 


-ilion up-, J. They all agreed that if a Conlptratoz be examined 
or bana before a Pxtby Councelloz oz aJuftire vf Peace, and upon 
prowed by two his Examinatton without Tozture confels the Treaſon z 

itneſſes good If after at his Tryal he deny it, and two Clitneſſes to 
evidence of it qʒobe that Confeſſion, are good Evidence ogatnf him that 
felt, made that Confeſſion, at his Examination afozeſaid ; and 
in that caſe there needs no Titneſſes to pode him guilty 

ofthe Treaſon ; foz that Confefſſon puts ft out ak the 

L Ip £4 Statute which requires two (Witneſſes to pyove the Tregq- 
e bon, unleſs the Party ſhall without Tozture. confels the 
Fo, Tame; and the Confeſſion there ſpoken of, {8 not meant 
© Confeſſion befoze the Judges at his Tryal,. but a Con- 
feffion upon his Examination: But ſuch Confeſſion lo 
proved is only evidence against the Patty bimſelf” who - 
made the Confeſſion, but cannot be made uſe of as evt- 


dence 


Higb- Teilen 


— — * — — =- * - —— — — — — Dſ—ͤ 


dence againſt any others whom on his Examination he 
confeſſed to be in the Treaſon. F 


——— — . —z— e — 


6. They all agreed that ſuch a Confeſſion upon Ex. Conſeſſion be- 


amination 'befoze a Pzivy Councelloz, tho' he be not a 
Juſtice of Peace, is a Confeſſion within the meaning of 


fore a Privy 
Councellor, 1s 


a Contcihon 


BE C. 


the Statute ; and the rather, as the Lozd Bridgeman ſatd, ichin che Stat. 


becauſe Juſtices of the Peace were not enabled totake ex- 
amination befoze the Stat. 1 & 2 P. & M. cap: 13. | 


Memorandum, That a week befoze Chriſtmas, x5 The North ri- 
Car, 2. my Bother Turner, my ſelf, and my Bother ling, 15 Car. 2. 


Archer, were appointed by the King to go to York, foz 
the Tryal of ſeveral Perſons there taken fo2 conſpiring 
to levy Mar againſt the Ring, and ſome of them did ac- 
tualip meet fn Farmeleigh-wood neat unto Leeds, with 
Dozſes, Arms, and Foot Soldiers. And thereupon there 
was a meeting by the two Chief Juſtices, my Lozd Hyde, 
and my Lo2d Bridgeman 3 and we thee with Sir Jeff. 
Palmer the King's Attozney, and Sir Heneage Finch the 
King's Sollicitoz, did thereupon debate ſeveral things 
which were agreed by us all, viz. f | 


r. That if ſeveral Perfons do agree-to levy Mat, and 
ſome of them do acuaſ(ly appear in Arms; and others do 
not, this is an actual levying of iar in all of them, as 


Several Perſons 


agree to raiſe 
War, and ſome 
appear actually 


well thoſe who were not in Arms, as thoſe who were, if in Arms. 


they be p2oved to be of the Plot with them who did acu- 

ally appear in arms; ta there are no Acceflartes in Trea- 

— _ therefoze all that are in the Conſpiracy ate equal- 
Y gUiny. i — 


Jn the next place, we being inkozmed that tho' there 
was a Conſpiracy to raiſe War in the North Riding of 
Yorkſhire, as well as the Weſt Riding where ſome did 
acually appear in Arms, pet it could not be pꝛobed that 
thoſe in the North Riding did agree to the riſing that was 
in the Weſt Riding, oz that they knew any thing of it, and 
ſo would not be within the firſt Reſolution, 


And thereupon the new Statute made the 13 Car. 2. Neu gtatute for 
ko the ſafety of the King's Perſon, which maketh the Con- Safety of the 
(piracy King's Perſon, 


20 High- Treaſon. 
ſpiracy compaſſing and intending to raiſe Mar to be High 
" Treaſon, in caſe they erpzeſs oz declare ſuch Jma- 
ginations, Jntentions, &c. by Pyinting, UUriting, 
Dꝛeaching, oz malicious, and adviſed ſpeaking 3. and upon 
that Act it was agreed, 


2. That it one be indiced fo} imagining oz intending to 
levy Adar, there muſt be ſome Dvert Act latdin the India 
ment to pzove ſuch Imagination, as there is at this day in 
Indiaments foz compaſſing and imagining the King's 
Death; and it was conceived that no Dvert Ag could be 
lald to make it Treaſon within that Statute, but one of 
thoſe which are named in that Statute. viz. Pyinting, 
UUiiting, Preaching, oz Palitious, and adviſed ſpeak- 
ing, and we were infozmed that no Punting, CUriting, 
02 Preaching could be pzoved, and it would be impoſſible 
to lay ſuch wozds as could be faſtned on them, and to 
pzove that they (poke them 3 but in general we were infozm- 
ed, that their conſulting and meeting together, and agree- 
ing to raiſe War would be pzoved; and thereupon it was re- 
ſolved that the beſt and (afeft way to pzoceed againſt them, 
was to india them fo? compaſſing and imagining the death 
of the King, and to lay the meeting, conſulting, and a- 
greeing to leby UUar, as one overt Ac, and the acual 
levying UUar as another overt Ac, and ſo pzoceed upon 
the Stat. 25 Ed. 3. 


— 3. F0} it was reſolved, and agreed by all now as it 
lors War b an was befoze 46-wap-n Tong g Cale, and Sir H. Vane's 
overt Act to Caſe, that the meeting and conſulting to levy Adar 
prove compaſſ- { ant overt dd to pzove the compaſſing the King's 
ing the King's Death, within the Stature of 25 Ed. 3. Altho' the con- 
Death, ſulting to levp Adar is not acuol lebping within the 
Dtatute, and (o cannot be indiged thereupon, fo} that 
Treaſon of levping UUar. Pet if they be indided foz the 
Treaſon of compaſſing and imagining the King's Death, 
that conſulting to levy UUar is an Overt dd to pzove 
— — 1 altho Co. Pl. Cor. 14. delivers an Opinion 
againſt this. | | 


4 * 
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High-Treaſon. WEST Ct = 21 


A 


4. It mas reſolved, that | perſons da adually tevy A aua War an 

Adar, ſo that they may be indided td the Treafon of le. 0vere Act to 

vping ol Aar, within the Stat. 25 Ed. 3. Pet they may be prove the com 

indiged fo2 compaſſing the King's Death, aud their aggal Falling the 

 levying of Adar map be laid as an Overt Ac to pzove King's Death. 
the compaſitag the king's Death : And tho Co. Pl. Cor. 

14. be of another Opinion, pet that is no Law: Foz de 

exe lsig conttendias himtſeit, foz he te pots the Caſe of 

the Low Cobbam, 1 Jacobi 1. | 


nd the Caſe of the Earl: of Eſſex, 43 Eliz. wheee ft 
reſolven by a the Judges, That the gatheting of 
en together to compel the King to pield to certain De- 
mands, 02 to remove ill Councellozs, was an Overt Act 
to move the compaſſing of the King's Death; koz which 
they were | indiged, ſo Co. Pl. Cor. 12: atcozds, and in 
the lame Book, Fo. 14. &c. agreeth, That if a Subject 
conſpire with a Mvzeign Pance beyond Seas to invade 
the Realm, '\and -pzepare foz the ſame by ſome Dvert Ad, 
(FROST (aicient Dvert Art to pzove him guilty of Trea: 

on in compaſſing the King's Death, And it was obſerved Errors in Co. pl. 
that in theſe Poſthumous UUozks of Sir E. Coke, gf 597 Juriſdiction 
ide Pleas of the Crom, aud Jutiſvicion of Colrtg, 3f enen of 
many great Errors were pabliſhed, and in parricalat in P tarnen, 
bis aſcougſe 'of:'Treafong and in the Treatiſe of' Patlia. 
mend.” 205017 12448 £82 0 7 | 
evolg0ht ts Ie, olby - i * * 
3. At was agreed that the bare knowledge of Treaſon, Miſpriſion of 
andthe:concealinent ot it was not Þſgh Creaton, but Trcaſon ; what, 
WPiſpzton'of Treaſon, But in Cale anp thing be pzoved and what not. 
upon, Evidence, that the Party liked 02 appzoved of it, 
then it is Þigh Treaſon ; 02 if the Party knew of the De- 
- fign, and after ſuch Knowledge, met wich che Conſpita · 
tos at their Conſultation ; 02 if he went knowingly to 
their Conſultations ſeveral times, this is ebidence of his 
appꝛobation ofthe Deſign, and is High Treaſon, 


6. Jt was agreed that to make a Miſpziſion of Treg- W 

ſon, there muſt be a Knowledge of the Deſign, and of ,, nale ice 
the Perſons, 02 ſome of them; foz a Man cannot be ſald non ot I rcaſon. 
toconceal what he doth not 9 and therefoze, if one 


— 
— A. a4. 


__ EN H igh-Trealon, 


tell I. S. in — that there will be a riſing without 
- .acquainting him with the Perlons who are ta tiſe, oꝛ with 
the Nature of the Plot, if I. & conceal this, this is no 
 Wilpziſion of Creaton, n de bath Wanne of 
the Treaſon. | 


| Mifprifon what 7. It was agreed that {fone knew ot eee 

is a diſcovery, knew ſome of the Conſpiratozs, and then ten other Men 

and what not. in general Terms that there will be a tilung, &c. with- 
out a diſcovery of the Plot, o the Craitoꝭs, ſuch a D- 
ſcourſe will not acquit him from Biſpziſion of Treaſon by 
concealment ot it, becauſe notwithſtanding thoſe general 
Diſcourſes, both the CRE the Traſtogs: "e wow 
cealed by him. 9 ain 8 

(14203 1335 


What (hall be a g. And incaſe ſuch a Perſon who knoweth of a Tres 
diſcovery of ſon, and the Traitozs, and diſcovers al be knoweth/to 
Treaſon, another Perſon. who is not a Pztvy Councelloz;:-109\'a 
Juſtice of Peace, /0z hath: 'Anthozity to take Examina- 
tions: concerning it, it was doubted whether: (uch a diſco- 
very would nnen from rr 
e e 96? ee 
* : IN 9 0 210 * Vl: 
Twyv's Caſe, A the Seflions, in; the Ola Baily, 20 Fob. 15iQar)'s; 
ohn Twyn was indien an the Stat. 23 LE bigh- 
Treaſon, fo2/ compaſſing//:anv!'{magining 
Death, and the overt Ac lald in the Indiament was, the 
Printing Trea- Painting of a Seditious, Poiſonous and Scandalous 
ſonable Politi- Book, entituled; A Treatiſe of che execution of Juſtice, 
ons, an Overt wherein is clearly proved that the Execution of Ju 
i 
Fo uty; ert Judgment, 
Rane the \c People are bound by the Law 222 Judg- 
Bas bad. ment without them, and upon chem. Ind beſides that 
Title of the Book, ſeveral | Pallages in the Bool were 
ſet fozth in the Indiament, which in ſubſtance were, fir, 
That the ſupzeme- Bagiſtrate is accountable to the 
People. 2. The People are incited to take the Mae 
nagement of the Government into their own hands. 
3. The People are encouraged to take-up Arms a- 
gainſt the King and his Family. 4. They are ſtirred 
up to revolt, as an Adlon — and conſcientious, 
and 


High- Treaſon. 123 
and Encouragements given tu any Town, City oz Coun- 

ty in the thee Aingdoms to begin the Mot. 5. Che 
People are erhozted, not only to caſt off their Allegtance, 

but to put the King to Death. And upon the Evidence 

it was pzoved, that Twyn being a Pinter, by himfelf 

and Servants pzinted this Boon; That he Coz- - 

rected ſome of the Sheets, and that he ſcatter d many 

of them to be Sold; and he was found Sullty, and had 

— foz High-Treaſon, and was accowingly Ex- 


at this Teal were preſent of the Judges the Chief Ju · 
ſlice Hyde, and myſelf, and alſo my Bzother Wylde Re- 
coder of London, and reſolved by all clearly; That . 
ing and Publiſhing ſuch wicked Politions, was an | 
Aa declating the Treaſon of compaſſing and imagining 
the King's Death, which was allo agreed by the reik o 
the Judges upon our diſcourſe- with them. At the {a 
Seſſions Simon Dover, Tho. Brewſter, and Nathan 
Brookes, Punters and-Booklſellers, were inviaed at the 


Common Law, as foz a great , The Spe fog pinting 


aud publiching one Boch, called, The Speeches and Pr 
ers of Harrier, "Cook, Hugh Peters, and bthers conderttne! 
toy the Mut ver of the late Ming, in whith were man de. 
ſperate Paſlages, . Ufllahy ; and Moe 
Book called the Phoenix; or Selemn League and Covenant 
Jn which al(o were paſſages'of dangerous Conſequer 
And they being found Guilty, it was exſolved,' Thit t 
Pyinting be a'Trave, and ſelling ok Books alſo}? 
they muſt uſe their Trade attowing to Law, ond? 
abuſe it, by pzinting on ſelling otłk Books ſcandafobs * 
the Government, 0 tending to Sedition./ * So in Kg 
of 'a-+Councelioz at Law, be may plead hiv Core 
Cauſe again the King ; but ik, under colour” ok thi 
he- takes upon him to vent Sevition,” he is to de i 


Memorand. Cooke's Caſe, a Lawyer in Grays-Inh, wh 
managed that Utllainous Charge againſt the late Kin 
at his Tryal, wauld have ercuſed himſelf; becauſe he 
ed only as Councel ; but that would not ſerve his turn; . 
he wos executed with the reſt, And in this Pitncipe 

} / | dle 


0 Judgment. RY -S Þ \ k 


| > 
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and others. 
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Judgment a- 
gainit Brewſter And 


Plaaſure, and not to be diſcharged befoze every one of 


Co. Pl. Cor. 1 07, 


— — . - eo 


Caſe the Perſons were told, that the King bad dealt Mer 
cifully with them, that be did not pꝛoceed againſt them Ca- 
pitally, and they were all Fined, viz. Brewſter z 00 Marks, 

over and Brookes 40 Marks apiece, and every of 
them, to and in the Pillory, one dap at the Exchange, from 
Clevento One, and another day in Smithfield, to the ſame 
time, with Papers ou their Þats, declaring their Offence, 
ko Painting and Publiſhing Scandalous, Treaſonable, 
and Faniougs Books again the King and Government, 


and to lie in Goal without Bail till the next Goal-delivery, 


and then to make an open confeſſion and acknowledgment 


ol their Offences in ſuch wozds as ſhould then be direaed; 


and afterwards ta remain in Pꝛiſon during the King's 


them put in good Sureties by Recognizance, themſelves 


_ (1.4001, aptece, and two Sureties to each of them in 2ool. 


apiece, not to Punt 02 Publiſh any Books but ſuch as 
all be allowed by Authoſty, oo 


et 1 1 Nod dome: IT 
-. .. [Newgate Seſſons 14:Qctob. 14 CU. 2. 
EIA e CHING ASTIIC SE 1D3TD 6 G4 25 IB nee 
i Raven, alias Aſton, wag indicted £02 ſtealing tina 
F thace pair ol Dheets;thzee Piliowbiera, and uther 
docs of William Cannon. And upon the Evidence it 
or that ſhe had hired Lag aud Furniture with 
they. tay thꝛee Months, and during that time, 


1 
RS. 
» to 


conveyed 

Aan the Goods which ſhe had hired with her Lod 
is te A row — hy — And — 
r the had a Special Property in them 
rad, and ſo there could be no Treſpals ; 


d by wp Lord Bridgeman, my Self, and my Bot 
5 94 of London, there Welent, that this — 
du thete can be no Felony where there is no Tre 
as. was reſolved. in the Caſe of Holmes, who ſet — 


_— 


4 7 * Pouſe in London, which was quenched befo2e it 


t further. Vide the end ol this Book, Kely ing contra, 


At the ſame Seſſions one was indicted fox Murder, and 


upon his Tryal was found-Gulilty of Manſlaughter, and 


then offered to plead the King's Pardon, w 
al it pardon' feloniam & . U Ne Wer 


dain, Non obſtant the Star. of 10 E.3. & 13 R. a. which wes 
291 agreev 


— 
—ͤ—ñ—j4—ͤ— — — — — — — — 
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agreed by us all to be a Pardon of Murder, e 
ding the Proceedings tn Rickabee's Caſe by Rolls during 

the late Troubles, and then the Queſtion. was, if now the 

Party had not loſt the Benefit of his Pardon; fo2 he that 

pleads a Pardon confefſeth the Fac, and telpeth upon the 

King's Percy: And therefoze, if after his Pardon, he plead 

not Gufity, he waveth his Pardon, which is clear Law. 

But here the Queſtion was, becauſe this Pardon here by 

the erpzeſs words parvons Pan-ſlaughter only, and then 

by reaſon of the non obſtanr. it extends to pardon Murder, 

whether tho” he waved it as to Murder, he might not 

make uſe of ft as to Banſlaughter. And as to that, 

there being ſome vifference in Opinion, the Party was 

bailed, and had a Certificate from. us of the nature of 

the Caſe, and thereupon obtained a new Pardon. But it 

was agreed by us all, if the Parvon had not extended 

to pardon Murder, he could not poſſibly make uſe of it. 

And therefoze, upon this Tryal, be was only found guil- 

ty of Banſlaughter, he might plead that Pardon, and it 

ould have been allowed: And after, when be came ta Gloves due to 

plead his new on, and that was allowed, he paid Judges on al- 

Gloves to the Judges, which is a due Fee foz that, Vide of Par- 

4E. 4. 10 B. Pulton de pace 88. a. cons. 


Memorandum, In the afozeſaid Caſe it was moved, 
that the Court Could not abſolutelp diſcharge the Per cg... 3 H. 5. ſor 
ſon, but ought to commit him oz bayl him, until the committing or 
Pear and a Day after the Fac committed, by the Statute bailing extends 
of 3 H. 7. c. 1. But upon ſight of that Statute it ap- only to ſuch as 
peared that that Statute extends only where Perſong e cquitted for 
are indiaed fox Puryer, and are acquitted, there thep Murder and to 
are to be committed oz bail'd till the ear and Day paft, ng lle, - 
that if any one mill Hung an Appeal, he map be foth- Pianſizaghlr. 
25 But CY to 722 who _=_ 1 
are found guilty of Banſlaughter, oz One acquitted 
nd, Hm | of the principal 
- dt Cannot a- 
At the ſame Sefſſons, one John Roberts was indiqed ter be arraigned 
as a Puncipal in a Burglary, and upon the Evidence it;“ — be- 
appeared, that he was only acceſſary after the Fac, by bat fene. 
receiving thoſe who did it, and the Goods, and there. ,,.; — Sor 
upon it was doubted, that 4 the Jury chould acquit bim, «cſi 
ne Fact. 
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as they muſt upon this India ment, whether he might af- 
terwards be indiged as Acceſſary, And therefoze to avoid 
all doubt, the Court diſcharged the Jury of him, and 02- 
dered another Indiament to be againſt him as Acceſſary. 
Acceſſary before But afterwards, upon Conſideration of the Books, 
or after, Diverſt- we did agree, that the Law was, Jf one was indicted as { 


as to acquital 191 | 
— *! Puncipal and acquitted, he cannot after be indiced as 


25 Principal. acceſſary befoze the Fan : But notwithſtanding ſuch Ac- 


quittal, he may be fnviced as acceſſary after the Fa, 
and the Reaſon is, becauſe he that commands 02 adviſes 
a Robbery, Burglary, o; Murder to be committed is 
quodam modo guilty of the Fact ; And therefoze if he be 
kound not Guilty of the Fac, being indicted as Pzin- 
cipal, he cannot afterwards be tried as Acceſſary befoze 
the Fac, becauſe by the fozmer Uerdia, he is found not 
to be gullty of the Fac, which extends to all guilt befoze 
the Pzincipal Fac committed. But an Acceſſaty-after is 
not guilty in any lot ot committing the Fact, fo2 it was 
done befoze he knew anp thing of it; therefoe if he be 
tried as Pꝛincipal, and found not Guilty, he may be af- 
ter indicted as Acceſſarp after 3 foz that is an Offence (ub- 
ſequent to the committing of the Fac, and is foz receiv- 
ing the Felons, oz after the Fac done, which is an Ot. 
fence of another nature: So are the Books, 27 A. 
Pl. 10. 8 H. 5, 6, 7. And ſo haue the Pꝛeũdents upon Ex-- 
amination always been at Newgate Selſlons. | 


Diſorder or At the ſame Seſſions, Edward Rew was. indicted fox 
neglect, not ex- killing Nathaniel Rew his Bzother, and upon the Evi- 
e the Perſon gence, it was reſolved, that if one gives CUounds to 
who gave the another, who neglects the Cure of them, 02 is diſojderly, 
„and doth not keep that Rule which a Perſon wounded 
ſhould do; pet if he die it is Murder az Banſlaughter, 

accowing as the Caſe is in the Perſon who gave the 

CUounds, becauſe if the Mounds had not been, the Man 


had not died; and therefoze neglect oꝛ diloꝛder in the Per- 


ſon who received the Mounds, ſhall not excuſe the Per- 
ſon who gave them. | 


at 
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At the ſame Seſſlons, Thomas Middleton, Tooth- 
dzawer on Ludgate-hill, was indided fo2 Marrying two 
CUives, aud upon his Tryal, he pꝛoduced a Sentence of 
Divozce from his firſt Mike under Seal Cauſa, Adulterij 
of her part, and agreed that he was not within that Two Wives and 
Statute, foz Rooke's Caſe was ſtronger, which ſee, 1 Cro. Party divorced 
461, where the Divozce was cauſa ſevitiæ, and that ad- % Adulterij 
judged to excuſe from the Statute. > RG Stat, 

At the ſame Seſſions, one Henry Burgeſs was indicted Chamber in 
fo? breaking up a Chamber in Somerſet-houſe, and the Semmerſet. 
Indiament lap d it to be dom Manconal of the Perſon 5%, not the 
who lodged in it. And it was agreed, that the Jnvig- een -Gaule 
ment was not good, becauſe all Somerſet houſe is one 9,9". 9 
intire Houle of the Queen-mother, and all who Lodge in ochewie of 
it are her Dervants ; and therefoze it ought to be dom' Chamber in 
Manconal' of the Queen-Mother. So fo; White-hall, tans of Court. 
which is the King's Þouſe ; and it differs from the caſe of 
an Jnns of Court, where every Gentleman hath a ſeveral 
Intereſt, and therefoze there every ſeveral Chamber is 
domus Manconal! of the Perſon who hath the Intereſt. 


At the lame Seſſions, one John Legg, being indicted Murder to kill 
fo2 the murder of Mr. Robert Wiſe. Jt was upon the one without 
Evidence agreed, that if one Man kill another, and no cauſe, the 
ſudvain Quarrel appeareth, this is Burder, as Co. 9. 2 
Rep. fol. 67. b. Makelly's Caſe. And it lyeth upon the Par = — - the 
ty indicted to pyove the ſuddain Quarrel. — 


And in this Caſe it was alſo agreed, that ik two Men Quanel in Mor- 
fall out in the Moming, and meet and Fight in the Af. nins, Fight in 
ternoon, and one of them is flain, this is Murder, foz g te moon, Mur- 
there was time to allap the Þeat, and their alter ⸗ meeting 
is of Malice. 


At the ſame Seſſions, George Thorely, being indiqed One 9nd Mute. 
fo} Robbery, refuſed to plead, and his two Thumbs Thumbs ty'd to- 
were tyed together with CUhipcozd, that the pain of that gecher with 
might compel him to Plead, and he was (ent away ſa Whipcord. 
tied, and a Miniſter perſwaded to go to him to perſwade 
him; And an Hour after he was brought again and plea- 

7 ded. 
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1 Vid. 9 E. 4. 28. One demands his Clergy 


ded. And this was laid to be the conftant Pzagice at 


Newgate, 


What Circum- Note, That although if an Officer oz other Perſon 
ſtances inquira- fill another in pzeſerving the Peace, 02 a Parent, Baſter, 
ble where one gz Schaolmaſter kill his Child, Servant oz Scholar in 
* " chadttzing 02 cozrecing him, this ſhall be ſatd to be per 
— where Infortunim, pet vide Stat. 1 Jac, c. 8. to ſtabing, there at 
2 Parent ot Ma- the end of it, there is a proviſo, that that Statute ſhall 
ſter kills a Child not extend to anp Perſon. who ſhall kill in keeping and 
or Servant in pzeſeruing the Peace, (0 as the Panſlaughter be not 
Chaltizing, committed wilfully and of purpoſe, under ptetert of keep- 
ng the Peace; nog to a Paſter oz Parent in chaſtizing 
his Child oz Servant, beſides his 02 their Intent o; Pur- 

| - Re wat are inquirable in thoſe 


» and the 
Court Judge of Court took the Book and turned bim to a Uerſe, and he 
reading, not the COUID not read well, but read one wo2d in one place and 
Ordinary. another word in another place. And the Judges asked 
the Ordinary if he would have bim; and he anſwered yea. 
The Judges bid him conſiver, and told him the Court 
was Judge of his reading, and if the Court ſhould 
Judge be did not reap, the Ordinary ſhould be fined, and 
- * — A rn demanding o 
n the abſence of Ml, and ged, Vid. Fitz Abridgment, titu 
— Corone 32. And vide at the end of the Caſe in the Book 
Court may deli- at large, viz. 9 E. 4. 28 ſeberal Books are cited where 
ver the Book F. in the abſence of the Ordinary, the Court delivered the 
1 gy % Book to the Pyiſoner, Vid. the ſame Book, 
Court in b. A Pan who had abjured the Realm foz the death of a 


| ſence of the Or- Man, was bzought to the Bar, and being demanded 


dinary. what he could ſay, why execution ſhould not be awarded. 
Pardon void, Me pleaded the King's Pardon, which was diſallowed, 
becauſethe King becauſe there was no mention in it, that he had abjured; 
did ” — and after he pzayed his Clergy, which was diſallowed 
* rey rd ut ſupra ; and after he pleaded, he was taken out of a 
ire Sanctuary, and deſired to be reſtozed, which the Court 
refuſed, and ſad he ſhould not have that Plea, becauſe 
being asked what he could ſay, why Judgment ann — 
etution 
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execution ſhould not be given and awarded againſt him, he When a Priſo- 
had pleaded his Pardon, and that being diſailowed, he ner is demanded 
ſhould not be received to plead any other Plea, which wag =: he —— lay, 
rul d accozdingly, foz he was hanged, Do Note, Cho b % e be 
a Puloner tn ſuch a cale, muſt at his Peril plead ſuch a wen, His 
Plea as he will ſtand to, to it (s-peremptozy to him if the fun Plea is 
matter, &c. pleaded be judged againſt him; yet after ſuch peremptory if 


Plea, he may andought to have the benefit of his Clergy, chat be over rul - 


ne TVs ed, yer Clergy 
At the Selſſlons fo2 Newgate, 20 April 1664. 16 Car. — * = 
2. The. Chief Juſtice Hyde, mp Self, and Juſtice Vylde 14 g 5 Fr 
pzeſent, One John Joyner was indiced fo} ſtealing a Cop- bia. 55 
per, and upon the Evidence it appeared the Copper was 
fired to the Free · hold, and he bzoke it up and carried it 
away; And thereupon the Jury was directed by the Court, Where upon an 
that he was not Guilty, becauſe it was no Felony $ But Indictment for 
my Lom Chief-Juſtice Hyde (atv, that it being ſo rank a Felony, the 
Creſpaſs the Jury might find it Specially, that he did Court may give 
take up-the Topper, Mt that it nas Art, and ſo leave it J4%g=ent for 
ca the Court, to-judge whether-Felonp-02 na, and thete- P. 
on the Court Judge it Treſpals, and Fine him, 
and gibe him other Puniſhment fic_foz ſuch n Treſpaſs, ' 
ante Court did in Holme g Caſe, Cro. 1 patt. 370, 377. 
But my Mother Wylde and J differed in that Paint ann 
laid it mas not linge Holmes's Cafe ; Fo thete all the 
- Sptclalcrmatter -was-appeefſed in tde Innimment, viz... _ 
- That Hplmes being goſſefſed of a aufe in London, bin 
Felonito ſet on Fire his dun Vue and burn it with in- 
—— Poules of other Beg: utar adjotaing, and 
% . Aliment, 
. . , 
T ͤ 
-Qdvice ot alt te Jidgegtaken/and agdeedjithat it aa ua 
Felany;': And thereupograll-the: Ses Matter, heing in 
Inviameots andZedampiguſlonaf that:adMiantaty, 
Lawcrhelug ao; Felowp,;:hetnanifoynd guiltpor the 


C which-the:Coliry gdve Jadgmenyaganed . 7 
bim. But in ches cate he 10 inviarnpedecatiyfordeviſing . 
a Copper, which may not be fired, and it the Jury chould 
find him Gutlty generally, the Court muſt give Judg- 

ment as fa} Felony. Foz the Spectal Batter that ic 

was fred is not laid in the Jnd{amen;. And it would be 
diſhonourable fo} the Court fn 7 plain a Caſe as this, 
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to ſuffer the Jury to find a Special Uervie ; ſo all agreed 
that the Jury ſhould find him not Gullty, which was done 
accomingly, Vide 2 H. 7. 10, b. Though Felony includes 
Treſpaſs, yet if the Party indiced be diſchargad of the 
Felony, which is Puncipal, he is theredy acquitted of the 
Treſpaſs, tamen Quzre of this, and vid. the Book. 


At the fame Seffions John Locoſt aud Lawrence Vil- 

8 * 1 lars were indicted foz Burglary fo bzeaking and entring a 

/ bick an Houſe Ban g Þoule with an intent to raviſh his Wire, and 

in the Night were found Guilty, and had Judgment ta be hang d. Upon 

with intent to the Evidence, the Fac was very foul, for the Clloman was 

commit Felony. actuaily raviſhed by one, and aftetwacds they thruſt a 
| Toxch betwirt her Legs, &c. 


At the fame Deſſions there was this Queſtion, Oar 
171, Twricys James Turner and William Totner, at Chriſtmas Seſſions 
Caſe. tas, were inden of Barglaty for tzeaking the de of 
Mr. Tryon ia the Bight, any taking away geeat'Dam 3 
If one break an Of Pony; and thereugen Jaizes Tuner was found due 
Houſe in the n executed; but William Turner was hm aoquittes. 
Night, Real nano there being great Evidents tat Wülmat Turner 
Goods thence was, in; the-ſame Burglary with: Janes Tamer, \@npthere 
aud be indices 90G % J. K the e l ove Hill, a Sr to Mr. 
for that Burgla- EY" Wtoln vt the ſamiinto, Mead 47 l. was nora 
72 and nag — — gp mah hey 
the Goods of Turnen to; Burglaty, 67bwakiag whe Poale 
one of the Men, gf Mr. Tryon, and: taking thence 47 L. of the: Wong: of 
and be acquit- Fhllsz. out we allagrtd that Willium Turnen tang: - 
ted, be carno! menipiniycred: fox 'Burglaey# biodſiing the Þvate at” Ate. 
diced for the Tryon, and-flealtng hig\Goonn, and wequitted; be can 
Burglary, but NOCmowbeindictedagaih fog the ſame Burglary fop/benk- 
may for the Fe- ing the Poitſe; but werall agreed; he nit be in, 
lony, for ſiealintz fag Felony, d eau che'Ponp:of . [Bd then a, 
the Goods of ſeberai Feionten, \andiþewas not ed of this Fel 
_ Men, . defoze; und fo he was'indiged.” ''Anvaſterwordy/J/ old 
ken dur of the MP: Lame Chief. Juſtice Bridgeman what we . had done, 
fare Houſe, and de agreed the La to be los me hu bittaed. 
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At the Lent Aſfizes at Cambridge, 16 Car. 2. Clement Removing 
Simſon was indimed for byenking an Paule in the day-time, Goods from one 
no body being in the Þouſe, and ſealing Plate $8 the Peco an Houie- 
value of 101. And upon the Eviderice ie appeared, 2 Tr be b 2 
de had taken the Pſats out of a Trunk in which le was, Tüte oe . 


away. 

d — . — 
PÞoule in the my tüm, 450 de Wolde 5 bead 
not have the benefit of his this Wega ing an Houle no 


13 Jan. body being 

Que therein , his 

wag Clergy is taken 
by Stat. 


taken away in this Cale, Fo the Star. of 39 * 
r 275 
l : an the value of 1. 
on fs eine, nobow delag chere, and Ge ' 
S abode the vile of Five Ste, 6 chat rhe 

ran Commer Raw; Addy the Common Lewy, 
the Sn any' valet. of Ovodls, 6nd tamen 
them from ans ace tu ationhee far the ſamieQonle, 
ment to den china in Bodoly ; For dy this along 
tham be hath the Pollen of dem, and that (is Stez 
> 22 "Vide fopthis' a/ RL Ff. 3. Br. Co- 


r the tame time it wav pyopnanbed co e Husband and 
AM a n ne go'dody) together te ct a Wir commit 
Barglatm, and both of rheawiyeak aÞonle (11'eht Night, Larceny or Fe- 
and anter and/ſtexl'$o8ds//whit! offence: (his was un the lony * 
n eee e that ame de Tee l che W bee n 
lite faprieCUite being Wgegher with the Wasdand In the Hubind © 
tho au, the dam Luppaterh the Qutite uni it bp/-coortion Guilty, other. 
ate tde Pusan und to it min al Larcenies s but at to wiſe in caſe of 
Pizder,, it Dustand and Laute voch jam im it, they ute Murder buth 
bath aqually»Guittp; Vid. 5 E. 3. F. Corone 10. 25 Aff. Guiliy. 
PI; 40. F. Qrorone 1y9, Poultonde pace 126, b. And the 

Caſe of the ari of Sommerſet and his Uabp, both c- 
1y:found guitty o the Mur det of Sit Thomas Ovetbury, 
by poyſoning him in the Tower ol London. 


at 
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dt the Goal delivery fo; Newgate, holden 3 1. Auguſt, 
16 Car. 2. my Lozd Bridgeman, mp (elf, and my Bzother 
Wylde, Recopder of London, being pꝛeſent; Ann Davis 
was indiged foz murdering her Male Baſtard Child, and 
the Indictment was not ſpecial as the Statute is fo2 con- 
cealing it, &c. But the India ment was quod Infantem maſ- 
culum vivum parturiit qui quidum infans maſculus adtunc 
. & ibid. vivus exiſtens natus per legem hujus regni Angl 
ſpurius fuit, Anglice, a Baſtard, and then goeth on in the 
oꝛdinary fozm, that ſhe murdered it, and doth not con- 
clude Contra formam Statut. And it mas doubted by us, 
whether the India ment ought not to be ſpecial. And we 
cauſed Pꝛeſidents to be ſearched, and 2 Car. 1. there was 
a ſpecial India ment, but after 4, 5 & 6 Car. 1. All the India 
ments were as this is, and z. Lee Clerk of the Peace 
ko London, laid that the fozm was altered, and made as 
it is now by the Advice ol the Judges at that time, who 
agreed that clauſe which is now in the Indiament, should 
be put in and to conclude generally contra pacemy Sc. and 
not to conclude, contra formam Statut. Foz Hurder was 
+ Offence at Common Law 3. and the Statute declareth, 
that where the Child is concealed, it all be taken to be 
boꝛn alive, and it᷑ it be dead it ball be taken, that it was 
murdered, and ſo the Seatute doch not make anew O. 
fence, but makerh a Conceaiment to be an undentable 
Evidence that ſhe murdered it; and lo the Court was la- 
Special Verdict. tis lied, and went on upon the Jndicment, and upon the 
2 Ebblidence it appeared, that the Pziſoner lived in a Cham- 
ber bp der (elf, and went to Bend on Thurſday night Well, 
without any pain, and in the middle ot 'the:Mightwaked 
ue Pein, and knogked/fopfame body to come ta: pet, 
ed one Meman bead her knock, but came not d her, 
Wund the came Might che was delivered: oda Chad and 
Akte ſhe pnt the Child in a Crunk, and div not diſcover 
tit till Friday Night following, and all this was wund 
ſpecially to have the advice. of all che Junges, whether 
that knocking fo2 help at the time of. her Travet Ch 
the concealed it after one day) exempts ber ram that 
Statute. Fo2 there was no ſign of any Hurt upon the 
Body ofthe Child. But thus far it was agreed by us, 
that if there be an Intent in the Moman to conceal the 
Child, then it is Murder by that Statute, though in 
| | | truth 


_ — 1 — — — — —„V—̃— => 
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truth the Child was dead b . But if there was no In- If no intent t 
tent to conceal it, 02 If- ſhe" confeſs hes felf with Child conceal che G 
befoze hand, and after ſhe is furpziſey and delivered; no Child, not Mur- 
body being with her, this is not within the Statute, . be- — within the 
cauſe there was no intent to conceal it, and therefore in 

— if there be no ſign of hurt upon the Child, it is no 


at the lame Seffions Joſeph Clarke was indided in 7% Clare 
London fo} Mig Creaton, to; Coining of Boney, and C6 for coining 
upon the Evivence it was pꝛobed againſt him in London, of Mony. 
as it ought'ro'be;' the Indictment being there, but a great 
deal of moze Evidence was given againſt him of commit- 
ting the lame Crime in Middleſex, and in Eſſex, which 
was agreed to be good Evidence to ſatisfie the Jury. * 5. 


One Richard Oliver who had been Partner with him 
in che Crime, and kogmerip convicted fo2 that Ceime, 
and had obtained 'the Ming 's Pardon, was uſed as a 
Citnels againſt dim, together wird other Mitneſſes. 
And it was agreed by us at, that the bare uttering of 
Falle Monep, the Party know it to be Falſe Mo- 
ney, is not High Creaton, no? © Bilpztſion ot - Treaſon ; 
Foꝛ nothing is Pilpytſion/of'Þ(ghTreafon but conceal- 
ing it, yet the uttering of Falſe Money is a great Mil. 
paſſion: finabte, the Party know it to be Falſe : But if 
he that utters it mom the Perton that Coined it, oz tt 
one heip a'Cotnev with Anftruments and Tools to Coin 
withal, oꝛ furnich him with Silver fo2 his coining, and 
Ponep is cained accomdingly, in-every-of theſe Caſes it is 
High Treaſon in them woe utter the Boney, 92 aſſiſt the 
Coiner with 'Bateriats, fo} they are all aiding to the 
Trealon; and in pig Treaſon, every one who givech- 
ald oz aſliſtance to it, are Pyincipals; fo} there are no 
Acceſlartes'in Treaſon, and they are guilty of coining 
as well as he that Coined it. | 


A Foxm of a Conbiaton fo} High Maps, by the CLiew 
of a Juſtice of Peace, which be is to return to the next 
Seſſions, and a om ofan Omer thereupon, which J had 
from my Lopp Hyde. a 


0 


fi 


N | Memorand. 
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Bedford, 


Ordo ſuper inde, 


What only is 

— on 
this Conviction. 
Vid. Saunders 


——— — 


Memorand quod Un — Jolkigiar Dom Regis ad pacem 
in Com. præd. conſervand nec non ad diverſas flo as & 
— — & al malefacta in cod, Com perpetrat audi. 
end. & terminang” aſſignat ad hanc Gengralem Seſſionem 
Pacis Com. przd. tent. apud inſra Com. præd. die 
Oc. Anno Regni Dom. &c. coram prefat. — & —-Juſtic. 
50 in Com. we virtute 75 Dom. Eliz. _ 

inz Angl in Parliaments, apu&Weſftmon' 12 die 
Jan. Anno nuperx Reginæ 3 & ſecundum formam & eſſecbum 
dict. Statut. Intitulat. An dd fo; the revining of a -Ste« 
tute made An. 2 & 3 Phil, & Ma, fog the mending as nig · 


ways, ſuper propriam notitiam ſuam preſentavir. -q4d. Quz- 
dam cumunis ks pan infra; — — — in 
Com, præd. quæ ducit de 

Com. præd. (mercatoriam ed I a quodam — vocat. 
in Pagoch. pred. uſque ad queng 
vocat · in Parocha pra dict. non eſꝶ 
& emendat. ſecundum formam & ſſec 
modo eſt in magno decaſu ira | Neg. 
per v iam præd cum equis pla ris, Carrucis & Carriagijs & 
al neceſſatijs ſuis prout ſolehant & debent abſque magna 
periculo tranſire ä gov Patiem in cujus rei _ 
monium pred. rr eee, 


Super quo ad eandem 


rent. die & anno ſupradictis, . 
ad pacem Dit. Dom Regis in Om. pred: conſervand. 


nat. aſſeſſaver. & ee nem gk levand. de In- 


habit antibus dict Paroch. de --- in quorum Deſuct via prod? 


non eſt bene & ſufficienter reparat ſecund formam Sear; 
przd. ſi præd. via non fit ſuffgjenter repatat. & emendar. 
— Feſtum ſci Johannis Baptiſl. prox. fururum. 3 


Memorandum, Upon ſuch a Conviaton the decap of 
the High-way cannot be traverſey, but they map plead, 
that ſome other Perſon ought to repair ft, and traverſe 
that thep ought not, but the decay being upon Utew of a 


Reps. 2 þ. 160. Aae of Peace cannot be gatuſaid oi traverſed. 
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ce is the beſt way to haue all ab ways amended | 2 
Juſtices of Peace would da t Duty. Dp Low Recuſant after 
de iſo tolþ me, that it was reſolved by all the Judges Proclzmation 
th "Gaye's Cale, 2 Car, x. that if 4 Recuſant who was Pf" — 
pꝛoclaimed at the Aflizes accozding to the * xender-. EA _ to be 
have: the next ales to plead 0} traverſe, he muſt . 


— — —— — — — 


BO, and he 28 Cuſtody, by the 
— 25 Statute and clamation are, that 
he ſhall-cender dis budy to the Short of the Can, &c. 


at the Seſſions-tn Irre Old-Baily holden there the 12 

o -7h, A Silk Thraſt er bay Pen com #354 Felony in 

in _ own — and — — 0 1 ih 2 to <-=—A Not- 

MN ole awa it t. t was wi ing 
aire by De Chief Juſtice, way or and Bzother eas the delivery of 

mug the L of it to the 


there, that this was Felony, notwithftan. **** 
to him only to Mok, an To the tr yoga 
be der then only in the 'Dwnter, like th "Cal! t of a Butler, 
5 d tu him; 05 'Shepherd, who 


hehe d they teal any of them, that is 
1 e Vid. * 10. 3 H. 
7.14. 


156. 
don ere ve ourſe about the reſti- | 
Ms of | en, ( 2 50 , who had p2oſe- regicution of 
ciated the ) mp GN that, it 5 been fiola Goods, if 
reſolved upon the wozns bf the ela: p. 11. grantable to che 


which giveth reftitution' of moin Goods to ihe 8 in Proſecutor upon 
9 the Thick be upo bis dence found Guilty, that u Sane . 
notwithſtanding a t Dvert by the Thief of ©, "* fe 
the Goods Stolh 3 pet 1— Party ſhall have Reſtitution: Narket Overt. 
And he (aid, ſo was the pzaaice at the Old-Baily. But 
my Lod Hyde and my Self, were of a contrary Opinion, K 45 
becauſe at Common Law, a Sale in a Market Overt by a 
Party who hath no pꝛoperty ſhall bind the right of the true 
Dtuner,and ſo is More Rep. 360. TheBiſhop of Worceſtcr's 
Caſe, where to a Reſtitution granted at a Sefſtons of 
Newgate, the Party who had bought the Goods pleaded 
a Sale to him in a Market Dvert, there the Caſe was 
adjudged againſt the Defendant, ' becauſe it appeared not 
to be a Sale in a Market Dvert. Pon it was Plate (old 
in a Scrivener's Shop in London. But there no 1 
ton 
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ton is made, but that a Sale in a Parket Overt would 
have blinder d the reffftution, and bound the property ol 
tze right Owner. And dy the Stat. of 3 1 Eliz; cap. 12. 
which in cale of Þozſes Stoln, enableth the Owner to 
have Reftirution ifhe clalm them, within ſix Ponths alter 
they are ſold by the Thief in a Matket Obert; and pet that 
is, if the Owner pay the Party who bought the Pour in the 
Market Dvert, ſo mach as he wilifwear he pald bona fide 
koz the Porte: But this Reffiturion ot᷑ Holes upon the Strat. 

ot 31 Eliz. hath no great relation to that Reſtitution upon 
the Stat. of 21 H. . they being of two feberat natures, 
 therefoje Quzre legem. Vide poſtea 18, a. con. and ſu is 

the conffant Pzacice, corp Pom, ee 


One challenged ' 3 H. 7. 12. a. One arraigtied befoze Fairfax Bryan, and 


36, hanged and Haugh at Newgate fz Felony, ©-challenged 36, and the 
not preſſed. = Mueſtion was, what chou be done with him, und all the 
Judges of the one Bench and the order agreed, tat 4 
ſhould be hanged and not peeffev to! , and th Rule 
they would have a the Judges to 'obſerve in their Ele- 
cuits, notwithſtativing the Opinſon tempoke E. 4, tothe 
contrary s and pet in the very tone Þ "it is fad” 
another Cale upon the ie Challenge, ide Book faith” 
the Opinion was, that he ſhould be pzelled as a Peron 
that refuſed the Law. 


One abjureth 30 AI, Pl. 3. Br, payne any Pehance's, Ohe abjureth 


for Felony, and and ig after taken in Eügland, ind demanded what * 


being after ta, could (ap, why Execution would not be*awarded, 


ben in England ſtund Mute, be ſhall de hanged, and not put to Penance 


he ſtands Mute | as FP 

| * 02 Pꝛeſſed; becauſe he was attainted of the'Felany befoze 
bag > 26 by his Confeſlion: ' Fo} he catinot have the benefit of the 
AN, Pl. 19 Sanduary to abjure, unlefs he confeſs the'Felony which 
Br. Payne 12.is is enter'd on Reto by the'Cozoner ; and there its ſatd, 


do the contrary, ff à Felon plead not Guflty upon his Arralgnment, and 


but 5 after ſtand Mute befoze his Tryal, it is as it he had not 
not to be La. ended: But if upon his Arraſgnment he confeſs the 
. Felony, and after being denmnded what he can lay, why 

{\s to tanding Execution ſhould not be, he ſtands Mute, there he kalt 
Jud mk an be hanged. Note, Jt ſeems to me, that in the Caſe be- 
be to be preſſed, fode, Where a Felon pleads not Guilty, that if after, ups 
and where On his Tryal he ſtand Mute, yet the Jury ſhall be charg- 
proceed to Try- ed with him, and Evidence given foz the Ring; and if he 
al, and put him he found Guilty de ſhall be hanged 3 ko after the Pziſoner 
upon the Jury. hath pleaded once not Guilty he cannot hinder the Trpai, 
any 


the Pziſoner only pleaded not Guilty, and being asked 
how he would be tryed ſtands Mute, and refuſes the 
Tryal of Law, there the bare pleading of nor Guflty is 
as nothing; but in caſe he pleadeth not Gutlty, and fo2 
Tryal puts himſelf on the Country, then if after he 
ſtands Mute, yet the Court ſhall pzoceed to his Tryal, 
and ſo the Book of 15 E. 4. 33. Br. p. 9. A Felon is ar- 
raigned and pleads not Guilty, and puts himſelf upon 
his Country, and then challengeth 31, and thereupon ts 
a Tales granted, and then he ſtands Mute, and the Jury 
was charged with him and found Guilty. 


In an Appeal fo2 Felony it the Pztſoner ſtands Mute, he Mute in appeal 
ſhall have Judgment to be pꝛeſſed, as in caſe he had been che ame Judg- 
arraigned at the King's Suit, and ſtands Mute. 43 Aſſ. ment as upon 
pl. 30. Br. Payn. 13 & 14 E. 4. 7. Br. ibid. 15. Indictment. 


At the Seſſions at the Old- Baily the 7th Decemb. 1664, A Woman in 
One Jone jenes, together with one Thomas Wharton, the fame Fe'o- 
were indided fo2 Burglary, and ſhe pleaded her ſelf to be oy with a Man, 
married to Wharton, on purpoſe to be excuſed, being with Pretends to be 
her Pusband at the Burglary, and fhe refuſed to plead . . 
by the name of Jones, and thereupon we called foz the . ne. 
Jury, which found the Indiament, and in their Pzeſence, Cafe. 
and by their Conſent, we made the Jndicment as to her 
name to be Jane Wharton alias Jones; but we did not call 
her Jane Wharton the UUife of Thomas Wharton, but gabe 
her the addition of Spinſter ; and then ſhe pleaded to it, 
and the Court told her, that if upon her Tryal, ſhe could 
pꝛove that ſhe was married to Wharton befoze the Burgla- 
ry committed, ſhe hould have the Advantage of it: But 
on the Tryal ſhe could not pꝛove ft, and (0 was found 22 J.. 
Guilty, and Judgment given upon her. 3 

on againſt his 

At the lame Seſſions, at the Tryal of a Puloner, he being Wicnet, 
took exception againſt the TUitneſs againſt him, becauſe Bu{#rode 2 
he had fozmerly been burnt in the Hand foz Felony 3 but 7. 155. : 
the Chief Juſtice Hyde, Keeling, and Wylde, Recorder, One attainted ot 
being preſent, held that to be no erception, and in cfvit len and fur: 


doned is no 


Cauſes ſuch Perſons are frequently admitted ko CUit- ood Witch, . 


neſſes ; and it differs from cutting off Cars, ſtanding in Modus deciman 
L the 4: ſo prov'd, 
diſallowed. 


* 
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the Pillozy, 02 other ſtigmatizing, becauſe thoſe Puniſh- 

ments make the Perſon Jnfamous, and ſo he is not al- 

{owed fo2 a (Uitneſs:; But burning in the Þand does not 

By theStatute of lo, betaule it cometh inthe place of purgatlon at the Com. 
oy _ 4 Cle mon Law, which ſuppoſeth he might be not guilty, notwith- 
#"% rotally dif. tanding the Uerdic.  And-therefoze at the Common 
heel. 4, LOW, he that confeſſed a Felony, could never be admitted 
Membr. fol. 25. to his Purgation,  foz there could be no preſumption of 
1f Clergyman not guilty againſt his own Tonteſſion. Vide Godbolt 


burnt in the 288 
Hand, and after 


fed wo © ar the ſame time and Seſſions, One Iſaac Marriot, 


Cauſe , probibiti· and others were committed, and the Mittimus was foz 
5. Vid. Co. 5. refuſing. to take the Dath of Allegiance, and ſo the Ju- 
c. 110. Foxley's ſtice of the Peace thought to bzing them into a Pzemunire; 
Caſe, and it is hut the Court Diſcharged him and the reſ, becauſe the 
in ew of I Oath intended oo ” 3 the Statute of 
gation » 1... 3 Jac. cap. 4. and it is not an Path of Allegiance, thou 
aw it be commonly ſo called; but in truth it is an Dp 
Judgment and of Obedience, and ſo the Court diſcharged them, becauſe 
Attainder, = there was no ſuch Dath of Allegiance, &c. 
One committ | 
for refuling the At the ſame Seſſions, upon the Tryal of ſeveral Qua- 
Oath of Allegi yerg foz their third Offence after two fozmer Convigions 
ance, 2 befoze the Juſtice of Peace upon the Statute of 16 Car. 2. 
—— the pe- An Ack to prevent and ſuppreſs ſeditious Conventicles; 
valty of a Pre- One of them pleaded, that he was an Alien bozn in France, 
munkre. and ſo not within the penalty of that da, becauſe the Sta- 
An Alien living tute ſays, that every Perſon above the Age of 16 Years, 
here, is a Subje@ being a Subject of this Realm, ſhall, &c. And he laid he 
within the Stat. nag no Subject, and ſo not within the Law: It was 
of Quakers. agrerd by us all, that if an Alien come into this King- 
dom, and live under the King's Pyzotection, that as long 
as he liverh here he is a Subject of this Realm, and pu- 
- miſhable foz tranſgrefſing the Laws thereof, accozding to 
Calvin 's Caſe, Co. 7 Rep. 6, b. and ſhall be indiaed fo? 
Þigh-Treaſon, and the Indiament concludes contra Al- 
legianc ſuam debiram. But if the Statute had ſaid been a 
natural-bom Subject of this Realm, then it had not ex⸗ 
tended to him, and that allo appearcth by the penning of 
ſeveral Statutes, ſome being generally Subjeas, oz all 


Subjects, &c. which extend to Allens which live here, 
* | and 
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and other, that all Natural · boꝛn Subjeas, which extend to 

them only who are ſuch, and not Allens who live here, 

and accoꝛdingip we pzoceeded againſt him, and he had 
Judgment to be Cranſpozted. 


At the ſame Selllons, Francis Trollop was indided fox A Carrier hath 
ſtealing the Goods ot Matthias Bowyer, and upon the Evt- Goods deliver- 
dence it appeared, that the Goods were not Bowyer's, <4, andis rob d, 
that he was a Gloſterſhire Carrier, and in his Journy they e ieee 
were ſtoln from-him, and agreed that the Jndiament was fc Goals 
well enough, koz tho' he had not the abſolute pꝛoperty in c the Cartier. 
the Goods, yet he had a poſſeſſozy . Pzoperty, foz which 
he may maintain an Action of Treſpaſs againſt any one 
that took them from him; and (o map india a Thief foz 
taking his Goods, and ſo the Indiament is good either 
2 the Goods of the Carrier 02 of the right 


At the ſame Seſſions, One Joſeph Fabian, a wozking Goldſmith for 
Goly-(\mith, was indided foz falſifying Plate, and by flfitying Plate. 
putting in too much Copper, made it ſome Pieces 2d. in 
others 3d. 4d. 5d. 6d. 7d. in the Dunce wozſe than it 
ought to be, and then cozrupted one of the Eſſay Maſters 
Servants to help him to the Old Barks of the Leopard's 
Þead, and other marks which are ſet on Plate when it is 
eſſaped and found good, and with thoſe Barks he marked 
bis falſe Plate at his own Houſe, and ſo he ſold his Plate 
to the ſelling Gold-\miths, who did not miſtruſt it, becauſe 
they ſaw it marked: Foz the Eſſay Baſter is ſo curious, 
that if the Plate be the fourth part of a Farthing mote than 
tt ought to be, they bzeak it in pieces, and the old Marks 
ought always to be bzoken in pieces when new Barks are 
made. And becauſe the Eſſap Paſter had not cauſed 
thoſe old Barks to be bzoken, he was turned out of his 
Dffice, and Fabian, who was, found Guilty, fined Judgment. 
1001. and adjudged to ſtand in the Pilloy thꝛee days, 
from eleven ot the Clock until one, that is to ſay, once 
at the Old Change, and another time in Cheapſide, and | 
the third time befoze Goldſmiths Hall, with a Paper in Fore-judged noe 
bis Pat, declaring his Crime, and he was alſo fozejudged to uſe his Trade 
of his Trade, that he ſhould not uſe that Trade again as #5 4 Maſter- 

a Maſter (Uojkman, | | Workman, 


Jn 
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Manflaughter 
and Miſadven- 
ture in what 
Caſes. 


In the Seſſions in the Old Baily holden the 13 of Ja- 
nuary 1664, One John Hull was indided foz the Murder 
of Henry Cambridge, and upon the Evidence, the Caſe 
was, that there were ſeveral Clozkmen about building of 
a Houſe by the Þozſe-Ferry, which Houle ſtood about 30 
Foot from any pigh· way oz Common Paſſage, and Hull 
being a Maſter. woman (about Evening when the Ba- 
ſter-wozkman had given over Mo, and when the La- 
bourers were putting. up their Tools, was ſent, by his 
Maſter to bzing from the Houſe a piece of Timber which 
lap two Stozies high, and he went up fo2 that piece of 
Timber, and befoze he thꝛew ft down, he cried out aloud, 
Stand Clear, and was heard by the Labourers, and all of 
them went from the danger but only Cambridge, and the 


piece of Timber fell upon him and kifled him: and my 


Lond Chief Juſtice Hyde held this to be Banſlaughter, 
fo he (aid he ſhould have let it down by a Rope, oꝛ elſe at 


his peril, beſure no body is there: But my Bother 


Wylde and mp ſelf held it to be Biladventure, he doing 
nothing but what is uſual with Wozxkmen to do: And 
befoze he did it, crying out aloud, Stand Clear, and ſo 
gave notice if there were any near they might avold it; 
and we put the Caſe, a Man lopping a Tree, and when 


the Arms of the Tree were ready to fall, calls out to them 


London Streets 
and a Country- 
Town much 
differ, 


below, take heed, and then the Arms of the Tree fall and 
kill a Pan, this is Miladventure, and we ſhewed him 
Poulton de pace 120. where the Caſe is put, and the Book 
cited, and held tobePiſadventure ; and we lald this Caſe 
in Queſtion is much ſtronget then the Caſe where one 
thzows a Stone 02 ſhoots an Arrow over a (Wall oꝛ Þouſe, 
with which one is Nlain, this in Kelloway 108 & 1 36, is ſaſd 
to be Miſadbenture. But we did all hold that there was 
a great difference twixt the Caſe in Queſtion, the Þouſe 
kram which the Timber was thzown ſtanding thirty Foot 
from the Þigh-wap oz Common Foot-path, and the doing 
the lame Act in the Streets of London; fo we all agreed, 
that in London, that if one be a cleanſing of a Gutter, 
call out to Stand aſide, and then thzow down Rubbiſh, oz 
a piece of Timber, by which a Man ts killed, this is 
Manſlaughter ; being in London, there is a continual 
concourle of People paſſing up and down the Streets, and 

a 
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a new Paſſenger, who did not hear him call out, and 
therefoze the caſting down any ſuch thing from an Houſe 
into the Streets, is like the Caſe where a Man ſhoots an 
Arrow 02 Gun into a Barket-place full of People, if any 1 
one be killed it is Banſlaughter; becauſe in common 
Preſumption his Intention was to do Miſchief, when he 
caſts oꝛ ſhoots any thing which map kill among a Multi- 
tude of People; but in caſe that an Houſe ſtanding in a 
Country-Town where there is no ſuch frequency of Pal. 
ſengers, if a Man call out there to ſtand aſide, and take 
herd, and then caſt down the filth of a Gutter, &c. mp 
Bother Wyld and J held that, afar differing Caſe from 
doing the ſame thing in London. And becauſe mp Loꝛd 
Hyde differed in the Pzincipal Caſe, it was found Spect- 
ally, but J take the Law to be clear, that it is but Bil- 
adventure. 
At the lame Seſſions James Rampton was indided foz 
the Murder of his Wife 3 and upon the Evidence the Caſe manſaughter, 
was, that he being a Hackney Coachman, found a Sol- Miſadventure. 
diers Piſtol in the Street, and when he came home he 
ſhewed it to his Maſter, and they took the Gun ſtick and 
put it into the Piſtol and it went down into the Muſſel of 
the Piſtol, by which they thought it was not Charged, 
and his life ſtanding befoze him, be pulled up the Cock 
and the Piſtol went off, and being charged with two Bul- 
lets, wounded her in the Belly, and killed her, upon which 
be cried out Oh J have killed mp dear Cife | and called in 
Netighbours, it was holden by us all, chat chis was Man- 
ſlaughter, and not only Miſadventure:. Quere. 
At the Common Law, if a Man had committed ſeveral 
Felonies, and had been arraſgn'd foz.one, and pꝛaped his 
Clergy, yet he might be indicted foz any other Felony and Clergy allowed 
thereupon was made the Statute ofClergy, 25 Ed 3. c. 5. where may be 
which required that a Clark be charged with all Felontes, at but to anfwer 
once. And after that Stat. if a Pan had committed ſeveral 2 — _ 
Felonies, ſome within Clergy and ſome without Cler- Ads. 
gy, and had been arraigned of one of the Felontes within 
Clergy and conſveaed of it, and his Clergy allowed fo? that, 
he was diſcharged thereof and could not be tried fog any ot 


* 


the other Felontes which were committed 'ewirt the ſit ſt 

Felony and the time of the allowance of bis Clergy foz it, %% Recital 8 

tho the other Felons was without benefit of Clergy, El.cap.4 agreed 

Stam pl. Cor. 107, b. Coke pl. Cor. 214. but now by the the Law ſo, 
oy, Statute 
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charge all other Felonies within Clergy; but he may be 
aͤtraigned foꝛ a Felony, fo2 which Clergy is not allowable, 
though it were committed befozehis Clergy were allowed: 
Co. Pl. Cor. 214. But now by the Statute of 18 Eliz. c. 7. 
it ſeems that alough Clergy hath been allowed fo; oone 
Felony he may be indicted foz another Felony alſo withe 
in Clergy committed befoze the time that his Clergy was 
allowed; fo that Statute of 18 Eliz. (peaks generally 
that all Perſons admitted to the benefit of the Clergy 
ſhall notwithſtanding anſwer to all other Felonies where- 
of they ſhall be (ndia@ed oz appeal d, and not being thereof 
befoze acquitted, convicted, attainted, o2 pardon'd ; and 
ik this be not the meaning of this Statute, then it is to 
no purpoſe ; to; all the other Caſes where Clergy was not 
allowable were helped by the Stafute of 8 Eliz. cap. 4. 
befoze mentioned, And my Low Chief Juſtice Hyde told 
me that when his Uncle Sir Nicholas Hyde was Chief 
Juſtice, he meeting with anotozfous Rogue fo} ſtealing of 
Sheep and Cows, all being within Clergy, cauſed him 
to be tryed upon one of the Judiaments, and meſentiy 
cal:2d the Dzdinary, and upon his return, that he read, 
he allowed him his Clergy and then after he tryed 
* bim at the ſame Aſſizes upon the other Indiamenta, up- 
on which he was Conviated, and demanded his Clergy, 
which he dented him, becauſe he had had his Clergy once 
allowed him, and (o the Fellow was Þanged: But yet 
the Pzactice at the Seſſions at the Old. Baily is contrary 
to this, and ſo that Statute of 18 Eliz. made of no 
Efeu. But notwithſtanding the Practice is conceived to 
be according to Law. | . 


Barglary is . At the Seffions J inquired of Le Mott's Caſe, which 
frandem Legis. was adjudged in the time of the late Troubles, and my 
| Bꝛother Wyld told me, that the caſe was this: That 
Thieves came with intent to Rob him, and finding the 
Doo? lockt up, pretending they came to ſpeak with him, 
and thereupon a Paid Servant opened the ©o02; and 
they came in and Rob'd him, and this being in the Night- 
time, this was adjudged Burglary, and the Perſons 
hanged ; fo their Intention being to Rob, and getting 
the Doo open by a falſe pzetence, this was in fraudem Le- 


Zis, 


th. * 8 
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gis, and (0 they were guilty of Burglary, though they 
did not actually beak the Þouſe, fo? this was in Law an 
agual bzeaking, being obtained by fraud to have the 
Doc opened; as if Men pretend a Marrant to a Con- 
ſtable, and wing him along with them, and under that 
+ rob the Þoule, if it be in the Night, this is Bur- 
gary, | | 


At the Goal-delivery in the Old Baily, 5. April, 1665. p,,>. cc. 
my Lozd Ch. Ju. Hyde, mp (elf, and mp Bzother Wild, 
Recopder of London, then pꝛeſent one Richard Farre, and 
Eleanor Chadwicke were Indided fo} meaking the Pouſe 
of Robert Stanyer, and putting his CUife in fear, and ſteal- 
ing from thence ſeveral Goods; and upon the Evidence, Robbers ;»/+a«- 
the Cale was that 2s. Scanyer whoſe Þouſe was tobb d, 4, Leg:s by 
bad foz many Years lived from her pusband, and hired colour of Law- 
this Þouſe, and a Leaſe was dzawn up to; the Þouſe in ful Precences. 
her Þugsband's Name, twhich. he refuſed to Seal, and 
ſaid he would have nothing to do with it, but the Land- 
lozd and ſhe agreed, and ſhe conſtantiy patd the Rent, 
and had the Paule very well farnthed, and had Plate, 
Jewels, and Þouſhould ſtuff of a very good value, and , ” a 
Tae the Pytſoner, and Eleanor Chadwick, "who itved CeCe 
with him as his Clihoze, and ſo had done a great while, 
intending to rifle her Þouſe, lald this Deſign, (viz.) Farre 
wentto an Attomey of the Common Pleas, and told him that 
Mas. Stanyer was his Tenant and in Arrear foz Rent, 
and he had no way to get her out but by ejection. fume, 
and thereupon, he accozding to the way now uſed, made a 
fual Ejecoq of his own, and delivered a Declaration, and 
eanor Chadwick made a falſe Dathin the Common]leas, 
that the had delivered a Copy of that Declaration to the 
Tenant in Poſſeſſion, and therupon Judgment was ob- 
tained (accoꝛding to the courſe) againſt the caſual Ejeco?, 
and a CUrit to the Dheriff to deliver Poſſeſfon, and 
thereupon Farre got the Sheriffs Batliffs to execute rhe 
CUrit, and turn Mrs. Strany et out of PoſſeCion, and at the 
ſame time Farre took out a Latitat agatnſt Mrs. Stanyer, 
fuppoling a debt, and at the ſame time arrested her and 
would take no Ball, but cauſed her to be carried to New- 
gate, and then Farce andChadwickewenttorifle their Hoods 
ta the Pouſe, and bzoke open Cubbards and Trunks, and 
took 
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| took away Jewelgand Plate, andcarried theminto his own 


Houſe, and hid them there, and cartied away divers of the 
Goods by Night, and took the Pewter which had her Þug- 
and's Arms upon it, and got them taken out, and ſold other 
of theGoods ; and after upon Complaint to my L. C. Ju · 
ſtice, by his Marrant Farre's Houſe was ſeurch d, and the 
Jewels and Plate there found, and divers other Goods ; 
and Farre and Chadwicke, upon Examination by mp Loꝛd 
Chief Juſtice, were ſent by him to Newgate, and now 
this Indiament pzeferred againſt them, and Farre being 
ask d what colour of Title he had to the Pouſe; could pje- 
tend none, but it appeared that the true Landlozd had re- 
ceived the Rent of it fo} many Pears, and that no Rent 
at all was behind. And Farre being ask d what cauſe of 
Action he had againſt Mrs. Stanyer to cauſe her to be at- 
reſted, could pzetend none; and being likewiſe asked 


what Colour he had to bzeak open Trunks and Cubbards, 


and to take the Goods and ſell them, and cauſe the Coat 
of Arms to be expunged, he could make no pzetence ; and 
it was agreed by us all, that although they had made uſe 
of the Law and Officers of Law to get the Poſſeſſion and 
Arreſt the CUoman, pet if all this done in fraudem Legis 
with intent to Rob, this courſe was ſo far from ercuſing- 
the Robbery, that it hightened the Dffence by abuſing the 
Law, and the Pꝛocels of it without Colour of Title, &c. 


As Co. Pl. Cor. 64. if Thieves pꝛetending to be robb d, 


raiſe Þue and Crp, and call a Conſtable in the Night, and 
cauſe him to (earch an Þouſe on pꝛetence the Thieves are 
there, and thereupon, by Command of the Conſtable, the 
Doc is opened, and thep go in, and then rob the Þouſen, 
this is Burglary, though the Þouſe was not acually bꝛoke 
open by them, but opened at the Command ok the Confta- 


ble, fo2 this being in fraudem Legis ſhall be accounted as 


an actual bzeaking in them, and ſo was Le Mott's Caſe 
adjudged, which is in this Book the next caſe befoze this, 
and ſo it hath been adjudged, that il Goods be diſtrained, and 
put in a Pound, and one who hath a deſign to ſteal them, 


goeth tothe Sheriff and gets a Replevin ko; theſe Goods, 


and by colour of this Replevin, the Goods. are deltveren 
to him, and he dziveth them awap and ſells them, having 
no calour: of Title to them, this is Felony. And we alſo 
agreed, that altho Mr. Stanyer the Pusband did not dwell 
in this Houle, and refuſed to have to do with it, yet the 

Indiament 
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Indiament was well, fo2 breaking open his Dwelling 
Þouſe, foz whatever the Mie hath - is the Pus- 
bands in Law, and it cannot be ſaid ta be the Clives 
Þouſe, and ſo direction was given to the Jury, that if 
they did believe that the Patſoners had - done. all this 
with an intent to Rob, they ought to find them Guilty, 

and the Jury did find them Guilty, and both of them had 

Judgment to be hanged, and were executed accopdingly. 

At the ſame Seſſions, one Edward Parret tas in the Reſcuing a Fe- 
place where the Pziſoners uſe to ſtand at the Goal-deltverp, lon by ſecret 
who was in foz Purther, fo which he had-afterwards \*!ping him a- 
Judgment, and while he was there, one John Copeland 1 from the 
a Scotchman, being in very good Clothes, went in thi- Pines, re 
ther under Colour to ſee him, and watching the time put at the time 
when the Keepers were buſie - he opened the little Dooz of Tryals in che 
which was bolted, and went out, and Parrett the Pyiſoner 0/4-3aih. 
followed him, and the Keeper of the outward Doc; not % Stamford 
knowing them, opened that to them, and they both went to Cor. 30, 31, 
- gether out of the Pard,and run down By-Allies into Shew- 87 | 

Lane;andſo to White · Fryers, but the Keepers pzeſentiymiſſ- priſon and e- 
ing the Puloner, made after them, and being told which ous, 
waythey run, odertook them in White-Fryers,; and bzought 
them both back, and thereupon Copeland was indicted fot 
Felony, fo} reſcuing Parrett, being indicted fo: Murder, 
and upon the Evidence it was Son that after they were 
taken, Copeland (aid he had done nothing but what he 
ougbt to do to help away his Friend, who was in danger 
of his Life, and on this Evidence he was found Gutlty, 
and on his requeſt he being to have Clergy, it was alſow- 
ed to be put into the Rug s Parvon, amongſt thoſe Pu 
ſoners of that Nature, who were to be ſent beyond the 
Sea, it baving been lately uſed, that foz Feſonies within 
Clergy, if the Þtiſoner deſire it, not:to give his Book, but 
to pꝛocure a conditional Pardon from the Ring, and ſend 
them beyond Sea to ſerve 5 Pears in ſome of the King's 
Plantations, and then to have Land there aſſigned them 
accomwing to the uſe in thoſe Plantations, td Servants 
after their time expired, with a Condition in the Pardon 
to be void if they do not go, 02 if they return into Eng- 
land during (even Pears, 02 after without the King's 
Licenſe, N . At 
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Houſe robb'd in At the ſame Seſſions one was Indigen fo} Burglary, 
the Night after fog bzeaking open a Houſe in the Night, and ſtealing a- 
Goods brought wap Goods, and upon the Etinener, the Caſe was, that 
— be up he whoſe Goods were ſlolen, hadhired the Pouſe which was 
moving thicher, Wals open in the Night, and had the-poſſeſſion veltuered 
Sender. him, and havremoved ſeveral of his Goods from the Houſe 
he fozmerlp lived in, to the-Þouſe which he had newlp hired, 
but lay in his firſt Houſe till he had removed the reſt of 
his Goods, and fitted his new Þouſe; by ſetting up Beds 
to ſie there: And in this time, befoze he had lodged in 
bis new Þouſe, that Houſe was bzoke open in the Might, 
and bis Goods ſtolen, And it was daubted whether this 
were Burglary,becauſe (ome of us held it couldnot be ſaid 
to be his Panſlon-houſe befoze ſuch time as he had ever 
inhabited it, but others obus ſaid it would be a very mi(- 
chievous Caſe that Thieves might take ſuch an Oppoztu- 
- nity to rob in the Might, and have benelit of theClergp; 
and if a Man have a Dweliing-honſe;”and- ou ocraſton, 
he and his Family be aut of it all Might, and then it is 
Robb 'd, this is without queſtion Burgtarp, and in this 
Caſe by taking the Paule to Inhabie, and banging bis 
Goods thither-(n ner to Inhabit, and fopbearing- the 
Lodging only untill his Goods and Beds can be ſet 
this might weil be called his Manſton-houſe, + and 
be ſo efieemed in Law, Ideo Quære Legem. L A 
Soldiers beeak-: F t ee eee eee ee fig 
ing open Houſes At the lame Seſſions n. Martin Gardiner, and other 
by warrant to Oflicers and their Soldiers, to the number of Mineteen, 
fearch, &c. were indided to baeaking; open the Þouſe of Jonathan 
Hutchinſon near Cheapſide fn the day time, and putting 
him in fear, & c. and ſtealing away ſeveral Goods, and upon 
the Evidence, the Caſe was that the Lozd Arlington, the 
King's Secretary, by der from the King made a Mar- 
rant to appzehend cettian Perſons named in the ¶artant 
being dangerous Perſons ; and this Warrant was di- 
recep to one of the King's Meſſengers, and he habing 
notice that tbole Perſons named in the Marraut were at 
a meeting in Hurchinſon's ÞÞquſe, defired thoſe Soldiers 
to aſſiſt bim in the taking of them, whereupon they came 
to the Houſe, and done open the Doo, and apprehended 
fome of them, but in the doing of it, ſome of the common 
. Soldiers without the Knowledge of their Officers, and 


againſt 
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againſt their command took away a Cloak, and ſome 
(mall things out of the Houſe, but the Nlitneſſes could 
not tell which of the Soldiers they were, but ſafd, my 
Loꝛd Mayor who took the Examinations could fir them 


upon the Perſons; and my Loꝛd Mayor being now ab- 


ſent, upon occaſion of the Death of Sir Thomas Vyner, 


who died this Poming, J conceiving it neceſſary to ſap 


ſomething to lſatisũe the Citizens and others ſtanding by, 
did to this effect declare the Law, Chat it ſeveral Perſons 


kiky the bzeaking open the Dooys of the Hauſe, and Sol- 
diers ought not on any pjetence to neu open Þouſes un · 


leſs they have with them a Civil Officer, as Juftice ot the By Colour of a 


come intoa Þouſe together with an intent to feat, if but 1, be, 


one ol chem ſteal Goods, theyare all equallyguiſty. 2. That houſe Felony 
this Clarrant now pzoduced was not ſufficient to ju. and where not. 


Peace, 02 Conſtable. 3. That if Perſons have a War, Warrant. 


rant to appzehend any one, and they in oder to execute 
the Marrant beak open a Doc, and miſtake the Law in 
that Point; this bꝛeaking of the Doo maketh them treſ- 
pallers, bat can never be interpjeted to make them gull - 
ty of Felony ; to their deſign was not to commit Felony, 
and there mut be always a felonious Intent to make a 
Felony, 4. If after a Do benen with intent to ap- 
Peehend a Perton, any of the Company take any of 


the Goods from the Þoule, this is Felony in the Perſon 
that did it. aud in none ot the reſt ; unleſs it can de pjoved 
that any of the reſt were allenting to the taking of the 


fe 


Goods, and then it is Felony in as many as conſented; 
and after this done, byreaſon the Evidence com not be 
made out without the Examinations taken by my Loꝛd 
Mayor and he was abſent, therefoze J diſcharged the Jury 
of them, and odered Bat to be taken of them to 


. Vide, -This Book befoze, concerning reffitqtfon of 
ſtolen Goods to the Bzoſeruto}. I upon his Evidence, oz 
evidence p20ved by him, the Thief be convicted, J have 
made a great Inquiry, and find that my Bother Wyld 
was in the right, fo2 the Mods of the Scat. of 21 H. 8. c. 
It. are general, that where the Thief is conviaed at the 
Proſecution at the Party robb'd, there the Party robbed 
Gall have reffitution, and taketh no notice _—_ the 
my oods 
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Goods be ſold in a Parket Dvert, oz not; ſo by that Sta- 
tute the Common Law is altered as to that Point. And 
fo the Stat. of 31 Eliz. cap. 12. concerning Þoxſes ſtolen, 
and ſold in a Parket Pvert, the Owner may have them 
again if he make claim within ux Months, and pay the 
Buyer what he pald bona fide, that is nothing to this 
Caſe, Foz that Statute giveth that kind of Reſtitution 
as te Þozſes, altho' there be no Pzoſecution, And foz 
the Biſhop of Worceſter's Cale, tis true, the Inference of 
the Book is as it is there ſaid ; but the main Point was 
not there in queſtion, altho in thoſe times there was a 
doubtful Opinion what the Law was; and J (pake with 
Mz. Lee a very good Clerk, who hath attended the Seſ- 
ſions at the Old Baily above fourty Pears ; and J asked 
bim how the Pyacice there was, and he told me it was 
doubted till about 4 & 5 Car. 1. And then Juſtice Jones, and 
ſeveral other Judges adviſed about it, and d{dreſolve that 
the Party who loſt the Goods and pjolecuted the Felon to. 
Conviction ſhould have reſtitution of his Goods: which 
were ſtolen, notwithſtanding they were ſold in a Pg 
Dvert, and ever ſince that time he ſays the pzantice 
Vide Co. /ur been accopdingly, And if anp one plead to a Crit of Re- 
magna Charts, Hiltution in luch a Caſe, that he bought the Goods in a 
2. 714. accord. Mathet Overt 3 Ever ſince the Reſolution the other par- 
notwithſtanding ty pzeſently demurr d unto it, and had Judgment: And J 
a Sale in a Mar- think it to be a very good Reſolution warranted by the 
- > au. Wozws of the Scar. of 2.1 H. 8. and tends to the advance- 
walt Comm ment of Jultice to make Pen pzoſecute Felons, and it will 
Law; And Star. diſcourage Perſons from buping ſtollen Goods, tho" in a 
21 H. 8. faith Parket.Overt ; foz under that pzetence men buy Goods 
that Reſtitution there fo} a (mall value of Perſans whom they have reaſon 
ons _— to ſuſpect, which-Pzactice this Reſolution Will abate. 
convicted at the Cokes Magna Charta is expjeſs in Point, that 
Proſecution, x pan the Star. of 1 I, 8. the Owner who pyoſecutes ſhall 
Goods, as in the habe teſtitution, notwithſtanding a Sale in Market Overt. 
Caſe of an Ap- Note, If Godds be ſtolen, and not waved in flight, noz 
peal at Com- ſelʒed by (ome of the King's Officers, as ſuſpeaed to he 
mon Law, ftolen, there the Party that is robbed map take his Goods 
again, 02 Was an Action foz them, altho' he doth not 
Where reſtituti- Noſetute, Vide Co. 5. Rep. Foxley's Caſe 109. Stamford 
on, and where Pl. Coron. 186. b. But if the Goods be waived by the. 
2 8 | Felon 
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Felon in his Flight, oꝛ in Caſe they be not walbed, yet if 
they be ſeized by ann of the Ring's Dfficers, as (uiſpec- 


ing them to be ſtolen, there the Party ſhall not have Re. 
ſtitution, unleſs the Thief be convicted at his Pzoſecution, 


Vide Stamford, Pl. Cor. 186. b. And in ſuch Caſes the 
Party ſhall have Reſtitution only fo2 ſuch Goods as ate ex · 
meſſed in the India ment, and not fo any.other Goods tho 
ſfolen at the lame time, if they are omitted out ofthe In · 
diament, becauſe by that omiſſion the Thief might have 
eſcaped, Co. 5. Rep. Foxley's Caſe 110. Vide fo} theſe mat 


ters Stamford, Pl. Cor. Title Freſh Sute, 165. and Title 


Wayfe, 186. and the ſame Book Title 


2 


The Queſtion, whether at this day there needs two it One Wuneſßz is 
neſſes to con bia a man of Þigh Treaſon, hath grown only enough in Trea- 


upon the Opinion of Co. Pl. Cor. 25, 26. where amongſt fon, as it ſcem- 
other things, he delivers an Opinion that at the Common eth 2 mme. 


Law, two CUitnefſes are needful in Caſes of Treaſon, 
and cites many Books in the Margin; but none of them 


warrant any ſuch Opinion; and there are many things in 


dis Poſthumous (lozks, eſpecially in his Pleas of the 
- Crown concerning Treaſons, and in his Juriſdiaion of 
the Coutts concerning Parliaments which e under a 
Suſpicion, whether they received no Alteration, they com. 
ing out in the time of that which is called the Long Par- 
liament, in the time of that deſperate Rebellion againſt 
Ring Charles the firſt, But certain it is, there are many 
Errours in thoſe places; but as to the main Queſtfon, it 
ſeemeth to me very plain by the expꝛeſs Moꝛds of the Stat. 
of 1 E. 6. c. i z. that at the Common Law one Mitneſs was 
ſufficient in pigh Treaſon ; Foz the Mods of the Stat. 
are, No Perſon after the firſt day of February, then next 
coming, ſhould be Indicted, Convicted, ec. for any Of- 
fence of Treaſon, G c. Unleſs ſuch Offender be accuſed by 
Two ſufficient Witneſſes, which proveth ſtrongly, as J 
think, that befoze that time one Witneſs was enough, 
and in all Caſes at Common Law, Pꝛook by one Wit- 
neſs is ſufficient, and no Authozity, that Jcan find, in any 
Book is otherwiſe, ſo that I take the neceſſity of twoTUit 
neſſes was induced by the Stat. fn r E. 6. And then the Fozce 
of that Statute is taken awap by the & 2 Ph & Ma. cap. 
10. which altho it were in _—_— a Law mo - 
| —— 
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pired with that Queen, being made fo2 pꝛeler vation of her 
Perſon, pet that Clauſe in that Statute, that Trials 
ko Treaſons ſhall be accowding to the courſe of Common 
Law, is a perpetual Clauſe, and reſtozeth the Common 
Law as it was before the Stat.r of E. 6. and the Stat. 1 & 2 
Phil. & Ma. cap. 11. which is the-nert Chapter concer- 
ning Treaſons, in counterfeiting Montes, faith, that the 
Dffenvers ſhall be indiged, conviced, and attatnted by 
ſach like Evidence, and in ſuch manner as they might have 
been befoze the firſt Pear of the late K. E. 6. which points 
expzeſly to the time when two CUlitnefſes were required, 
and which by this Statute appeareth not to be at the Com- 
mon Law. 


Vid. Stat. 1 That Brokers, as they are now uſed fo? taking to Pawn 

Fac. c. 21. 0} buying of Aparcel, Bedding, Plate, Jewels, &c. is an 

Sil to Brokers Iawiul Trade, and enacted, that no Sale to ſuch Per- 

_ Y deb o. (08s in London, Weſtminſter, Southwark, oz within two 

perty. Mlles thereof, alters any Pzopetty 3 and that if they refuſe 

| to ſhew any ach Goods fo Pawaed oz Sold, they foxfeſt the 

double value: And (o there is a difference detwirt the 

ancient Brokers any theſe new Brokers, ſo that by the 

Statute if any ſtoin Goods be bought by them, the Party 

maphave his Acton againſt them foz the Goods, whether 

he pꝛolecute the Felon oz no, foz the Property remains 
tothe Owner, notwithilanding fuch Sale. 


Memorandum, At Lent Circuit at Wincheſter, 18 Car. 
Jurors fred for 2. One Henry Hood was indicted faz the murder of John 
laughter con. Newen, and upon the Evidence it appeared, that be kil- 
trary to dire&i- led him withont any Ptovocation, and thereupon J di 
on of the Court, reaed the Jury, that it was Murder; fo} the Law in that 
See before. cake intended Malice; und J told them they were Junges 
This courſe of gf the matter of Fact, viz. whether Newen died by the hand 
ning was uſed of Hood; but whether it was Murder oz Panſlaughter, 
but Goes)? that was matter in Law, in which they were to obſerve 
demned, and the direafon of the Court, But notwithſtanding thep 
never ſince uſed Would find it only Banflaughter 3 whereupon J took the 
barely 4 Uerdia, and fined the Jury, of which John Goldwier was 
ing a Verdict the Foreman, 5 1. apiece, and committed them to Goal 
contrary to Er till thep found Sutetles to appeor at the next Apes, and 

2 1 in the mean time to be of the good Behaviour: But af- 


fer, 
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ter, upon the Petition of the Jurozs, J took down their 
Fines to 40s. apiece, which they all pald, and entet d 
in Kecognizance, &c. 


At the lame Allizes at Wincheſter, the Clerk appoſn- The Ordinary 
ted by the Bichop to give Clergy to the Puloners, be. Find. 
ing to give it to an old Thief; A directed him to deal for 1 my | 
clearly with me, and not to fap legit in caſe he could not Puget die 
read; and thereupon he delſbered the Book to him, and could not, * 
J perceived the Pyzſſoner never look d upon the Book at endeavouring to 
all, and pet the Biſhop's Clerk, upon the demand of le- abuſe the Court. 
git q non legit, anſwered legit; and thereupon J wiſhed 
hem ta conſider, and told him J doubted he was miſtaken, 
and bid the Clerk of the Aſſizes ask him again, legit oz 
non legit, and he anſwered again ſomething — legit; 
Then J bid the Clerk of the Afſizes not to tecod it: And 
J told the Parſon he was not the Judge whether he read 
02 no, but a Piniſterial Officer to make a true Repozt to 
the Court, And \o J cauſed the Ploner to be bzought 
near, and delſverev him the Book, and then the [Pziſo- - 
ner confeſſed he could not read; whereupon J told the 
Parſon he had repzoached his Function, and unpꝛeach d 
moze that daythan he could preach up again in many dates; 
And decauſe it was his perſonal Offence and Piſdemea- 
nad, J fined him 5 Marks, and did not fine the Biſhop, 
as in caſe he had failed to pzovive an Owinarp. 


Dy Byother Archer, upon Diſcourſe, told me he well re- vu. Fo- s Caſe; 
membzed the Cafe of Mr. Forda Gent. fn Grays Inn, who in killing a Man in 
the time when Sir Nich. Hyde was Chief Juffice, was in- defence of his 
dided of Murder in the King's Bench, and upon the 05" poſſeſſion 
Evidence, the cale was that Mr. Ford with other Com Fans > 
pany, was in the Vine Tavern in Holborn, in a Room ; 
and ſome other Company, bzinging with them ſome Mo- 
men of ll Fame, would needs have the Room where 
Mr. Ford was, and turn him out, to which Mr. Ford an. Memcrand. To 
\wered, that ik they had civilly deſired it, they might have inquire of this 
had it, but he would not be turned out by fozce; and Calc. 


Company, and Mr. Ford vyew his Sword, kill'd one of 
them, and it was adjudged ſaſtifiable. 


At 


thereupon they dzew their Swords on Mr. Ford, and his + © Li nets 
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Jones and Be- At the Goal-delivery in the Old Baily, 19 February 
vers Caſe. 1605, John Jones and Philip Beyer, were indicted fo2 Bur- 
-  Flary foz bieaking the King's Þouſe at Whicchal, and 
ſtealing from-thence the Goods of the Low Cornbury, 
and were found not Guilty, And alter were indicted fo the 
ſame Butglary, and ſtealing the Goods of Mr. Nunneſy: 
And we agreed that they being once acquitted fo2 the Bur- 
glary, could not be indicted again faz the lame Burglary, 

but might be tndi>ed foz ſtealing the Goods of Mr. Nunneſ: 
accozding as it was fommerly reſolved: in Turner's 
Caſe. Vide, ante. But in this caſe when we ſaw 
the Evidence not ſufficient to -pzobe the ſtealing of my 
Lob Cornbury's Goods, we might have diſcharged the 
Jury and lo taken no Gerdi; and then he might have 
been indiced fa that Burglary, and ſtealing the Goods 

of Mr. Nunneſy. M2 3:5: 5b $530 20 > $30 

/ Memorandum, Mr. Lee, the Clerk of the Peace fo; 
Burglary, Coun- London, then told me, that about twenty Pears ſince in 
try Houſe and the Caſe otł Mr. Gardiper, who. was a Citizen, and had a 
City Houſe, Pouſe in the City where he uſnally Ned in the TUinter, 
und another Houſe in the Country where be uſually lived 
in Summer; and while he and his - Family were in the 
Country, bis Mouſe in the City was bzoken open in the 
Night, and his Goods ſtolen 3 no Perſon; being in the 


Houſe, and it was adjudged Burglary, fox it was his Pan- 
ſion Houle. | | 


| Memorandum, That my Bzother Twiſden ſhewed me 
do a Repozt which he had of a Charge given by Juffice Jones 
Ie, to the Gzand Jury at the King s- Bench Barr in Michael- 
e mas Term, 9 Car. 1. In which be ſald, that poiſontng ' 

another was Purder at Common Lam. and the Sta- 

tute of 1 E. 6. was but declarato of the Common Lam, 

and an alirmation of it. He cited Vaux and Ridley's Caſe. 
1 A one dzinks Poiſon by the Pꝛovocation oz Perſuaſlon of 

et: another, and dieth of it, this is Murder in the Perſon that 

Hy perlgaded it. And he took this difference: Ik A. give 

- + -Principals in Poiſon to J. S. to give to J. D. and J. S. knowing it to 
Murder, tho ab- be Poiſon, give it to J. D. who taketh it in the abſence of 

ſent. J. & and dieth of it. In this Cale J. S. who gave it to 
J. D. is Pyzincipal. And A. who gave the Poiſon to J. S. 

- and was abſent when it was taken, is but acceſſary m 
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the Fact: But if A. buyeth Poiſon fo; J. S. and J. S. in 

the abſence of A. taketh it, and dieth of it; In this caſe 

A. though he be abſenr, pet he is Pꝛincipal: So it is if 

A. giveth Poiſon to B. to give unto C. and B. not know- 

ing it to be Poiſon, but believing it to be a good Medicine, 

giveth it to C. who dieth of it; In this caſe A. who ts 

abſent is Pyincipal, oz elle a Man ſhould be murdered. 

and there ſhould be no Puncipal: Fo; B. who knew 

nothing of the Poiſon, is in no fault, tho' he gave itto 
C. So if A. puts a Sword into the hand of a Wad- perſon abſent 
man, and bids him kill B. with it, and then A. goeth away, Principal in 
and the Mad man kills B. with the Swozd as A. comman - Murder, where 
ded him, this is Murder in A tho abſent, and he is Puncipal: the Perſon who 
Foꝛit is no Crime in the Pad. man who did the Faq, byrea- dd os yn 
ſon of. his madneſs, and he ſatd that this Caſe was lately Gd 
befoze himſelf and Baton Trevor at the Afſizes at Hereford, net. 

A Moman after ſhe had two Daughters by her Þusband, 

Eloped from him and lived with another Man. And 

afterwards one of her Daughters came to her, and the 

ask d her how doth pour Father, to which her Daughter 

anſwered, that he had a Cold, to which his Cife replied, 

here is a good Powder fo? him, give it him in his ÞPoſſet ; 

and on this the Daughter carried home the Powder, and 

told all this that her Mother had ſatd to her, and to her 

other Siſter, who in her abſence gave the owner to her 

Father in his Pollet, of which he died. And he lald, that 

upon Conference with all the Judges, it was reſolved that perſons abſent 
the Mike was Pzincipal in the Murder, and alſo the Ban Principal in 
with whom ſhe run away, he being pꝛoved to be adviſing Murder. 

in the Poiſon ; but the two Daughters were in no Fault, | 
they both being ignqzant of the Poiſon, and accozdingly 

the Man was Þang'd, and the Mother Burnt. 


Memorandum, That upon Saturday the 28 of April Refolution of all 
1666 An. 18 Car. 2. All the Judges of England, viz. che Judges, on 
My (elf, J. K. Lom Chief Juſtice of the King's Bench; 2<<zlion of the 
Sir Orl. Bridgeman, Lozd Chief Juſtice of the Common Irial of Lord 
Pleas, Sir Matthew Hales, Chief Baron of the Exchequer; ; 

My Byother Atkins, Biother Twiſden, Brother Tytell, 
Biother Turner, Bother Browne, Byother Windham, 
Bother Archer, Bzother Raynsford, and Bzother Morton, 
met together at Serjeant's Inn in Fleet Street, to conſider 
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of ſuch things as might in point of Law, fall out in the 
Vide Moor's CTtpal of the Low Morly, who wss on. Mondap to be 
Rep. 621. reſol- Cryed by his Peers fo2 a Murder, and we did all una voce 
you by 2 reſolve ſeveral things following, par 1. Firſt it was agreed 
Judges, that on that upon the Letter of theLozd High Steward direced to 
"he Pilote con US, We Were to attend at the Tryal in our Scarlet Robes, 
not challenge And the Chief Judges in their Collars of SS. which J did 
any of the Peers ACCOMDinglp 5 but my Loꝛd Bridgman was abſent, being 
hat are return d ſgyyenly taken with the Gout, the Chief Baron had not 
on his Jury. his Collar of $$. having left i: behind bum in the Coun- 
Judges at the tcp; but we all were in Scatlet, but no body then had a 
Tal. Collar of SS. but mp ſelt, foz the Beaſons atoꝛetaid. 
3 


2. It was reſolve, that in cale the Peers who are. 
Tryets after the Evidence given, and the Pyziſoner with- 
dzawn, and they gon to conſult of their Cerdia, ſhould de. 
ſire to ſpeak with any ol the Judges to have their Opinion 
upon any point of Law, that if the Lozd Steward ſpoke ta 
us to go, we ſhould go to them; but when the £02vs agked 
If Advice acked us An Queſtion, we ſhould not deliber any Opinion, but let 
in dena of be them know me were not to deliver any patvate Opinion 
Jadges by the Without conference with the reſt of the Judges, and char 
Peers. to be done openly in Court: And this, notwitch> 
the peſident in the Caſe of the Earl of Caſtlehaven, 
was thought pzudent ti regard of our ſelves, as well as 
fo? the avoiding Sulpicion, which might grow by pztvate 
28 all Reſolutions of Judges being always done 
n Publick, 8 | | 


3- Although we were not all agreed in the Pzeſident ol 
the Lo Dacre's Caſe, cited by Sir E. Coke inthe Pleas of 
Il aled in Court tbe Crown, p. 29, & 30. that the Judges map deliver any 
by the High Dpinionin open Court, in the ablence of the Paiſoner 3 yet 
ſence of Prifo- Court, demand anp of our Opinions in any thing, tho 
ner. in the abſence of the Pyiſoner, we were to give an Anſwer 
to the Queſtion the Lo High Steward ſhould demand of 
us, we being call'd to aſſiſt the Court, and the demand 
of any Queſtion iu ſuch caſe being relert d to the Diſcre - 

tion of the Þigh Steward, 


4. It 
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4. Jt was reſolved by us all, that in caſe any of the | 
Witneſſes which were examined befoze the Cozoner, Witneſſes cxa- 
were dead 02 unable to Travel, and Oath- made wined by the 
thereof, that then the examinations of ſuch cUitneſſes, Coroner, dead or 
ſo dead. 02 unable to Travel might be read, the Cozo- T. _ to 
ner firſt making Dath that ſuch Examinations are the ſame 
which he took upon Dath, without any Addition oz Alte- 
kation whatloever. 5 


5. That in caſe Dath ſhould be made that any Mitneſe Witneſles de- 
who bad been examined by the Cozoner, and was then tained by pro- 
abſent, was detained by the means o; pzocurement of the curement of Prl- 
Puſoner, and the Opinion ok the Judges asked whe- ſoner. 
ther ſuch Examination might be read, we ſhould an- 
ſwer, that if their Lopſhips were ſatisfied by the Evt- 
dence they had heard, that the CUlitneſs was detained by 
means oz pꝛocurement of the Pziſoner then the Erami- 
nation might be read, but whether he was detatned by the 
Peans oz Pꝛocurement of the Pziſoner, was matter or 
Fac, of which we were not Judges, but their Lozdſhips. 


6. Agreed, that if a Witneſs who was eramined by wire Gught 
the Cozoner be abſent, and Dath is made that they have for and not 
uſed all their Endeavours to find him and cannot find found. 

bim, that is not ſufficient to authozize the reading of 


ſuch Examination. | 


7. Agreed, that no wozds, be they what they will, are Words only, no 
in Law ſuch a Pyovocation, as if a Man kill another foz Provocation to 
wozds only will diminiſh the Offence of killing a Pan from {fn the Of- 
Wurder to be Panſlaughter : As ſuppoſe one call ano- dn &killng« 
ther ſon of a Wihoze, 02 give him the Lie, and thereupon 4 to be Ilan 
he to whom the wozds are given, kill the other, this is laughter 
Murder. But if upon ill wozds, both the Parties ſudvain- 
ly Fight, and one kill the other, this is but Manſlaughter, 
foz it is a combat betwixt two upon a ſuddain heat, which | 
is the legal deſcription of Banſlaughter z and we were all % Crompron's 
of Opinion that the Statute of 1 Jac. fo ſtabbing a Pan JF. 23, «, 4. 
not having firſt truck, noz having any (eapou dzawn, Tbl. 7 
was only a Declaration of the Common Law, and made © 77 ly 
to pzevent the inconveniencies of Juries, who were apt d one wich 2 
to believe that to be a Pzovocation to extenuate a Mut- Dagger kill the 

N other. 


der, which in Law was not. 
: Agr eed, 
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If there be a 8. Agreed, that if upon wowds two Men grow to anger, 
Quarrel, & area- ghd afterwards thep (uppzeſs that anger, and then fall in- 
ſonable time be- tq gther Dilcourſes, 02 have other Oiverſions fo2 ſuch a 


fore they Fight, [pace of time as tn reaſonable intendment, their heat 
it is Murder. 


V. Crompe.Fuſt. MIB be cooled, and ſome time after they dzaw one upon 
23. Two fall out ànother, and Fight, and one ts killed, this is Purder, 
ſuddainly and becauſe being attended with ſuch Circumſtances as it ts 
fight preſently, reaſonably ſuppoſed to be a deliberate ac, and a pemedt- 
and one kill the tated Revenge upon the firſt Quarrel ; but the Circum- 
other it is but ſfances of ſuch an aa being matter of Fac, the Jury are 
—— Judges of thoſe Circumſtances. 

— — This following Report I took out of Juſtice Spelman's 
the Field and Original Reports, which I had from Sir Jeffrp Pal- 


Fight, and mer Attorney General, which Report is cited, Co. 
one kills the o- Pl. Cor. 29 & 30. | | 
ther, tis but Man- = 

Naughter ; For 


ll d o con», The Low Dacres's Caſe, who was indicted fo: Treaſon 
tinved act of Fu- befoꝛe Commiſſiontes of Oyer and Terminer in the Coun: 
ry. But if two ty of Cumberland, foz adhering to the Scots, the King's | 
fall out ſuddain. Enemies, and tried by his Peers 26 H. 9.“ Thomas 

| ly, and before Duke of Norfolk being high Steward; and the dap be- 
any blows pre- foe all the 3udges aſſembled to reſolve certain Queſtions 
ys OT; which might ariſe upon the (aid Tryal, co that if any 
— N rs * Queſtion ſhould be asked them they might reſolve una voce, 
due Fil ine and one Queſtlon was, whether the Puloner might walve 
other, this is HS Tryal by his Peers, and be tryed by the Country, and 
Murder, becauſe they all agreed he could not. Foz the Statute of Magna 
it appeareth by Charta is in the Negative, Nec ſuper eum ibimus niſi 
chooling a fit legale judicium parium ſucrum, this is at the King's 


place to fight « 
* Suit upon an Indiament 


s above their | | | 
Paben, ados 2. It was agreed by moſt of the Judges, that if all the 
deliberate act. Peers do not agree in their Uerdia, then the Uerdic of 
Vide Crompt. the greateſt part of them is a good Gerdia, Co that there 
Juſt. p. 25. ac- he Twelve 02 moe; (therefoze the uſe is never to have 
cordant. leſs than twenty thzee Peers fo2 Tryers, becauſe that is 

A 8 the leaſt number to be ſure of twelve to be of one ind.) 
by Peers, And after the Pyiſoner was arraigned, and agkt 
Verdict of the Whether he was Ouilty 02 not Gufity : Pe deſired reſpir to 
. greateſt number. conſider, becauſe the Indiament was long, and contatn- 

good if twelve. Ed manp things; but the Þigh Steward told him, he 


muſt ; 


=». . 
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muſt plead to the Treaſon, oz elſe Judgment would be 

given agalnſt him as a Troitoz, ond rhereupon be plead . 

eb not Guilty,” Then he Was asked hon he would be tryed, 

and he cook long time to conſider, would not have 

put hinifeif upon his Peers; bit at (aft the High Steward 

told him that he muſt give Judgment agaitift dim as a 

Traitoz , - unleſs he put himſelf upon his Peers, as 

againſt one who refuſed the Tryal of Law 3 and thereup⸗ 

on he put Himſelf fo2 his Crpal upon dis Peers; and after 

Evidence was given, and the Pytfoner withbzawn krom 

the Bar, and the Lows gone to conſider of their Aerdia, 

they ſent to the Loꝛd Steward to (peak with him; and he The tigt. Stew. 
thereupon defired the Abvice-of the Judges; and they ad ard noc to ſpeak 
'viſed him that he could not vo lo unlets the Puloner was to che Peers in 
meſent at the Bar. And afterwards the Peers deſired che ablcoce of 
the Low Steward that ane Chriſtopher Dacres, ane tu che Priſoner. 
the Low Dacres, who was 'in the Tower koz the fame Tr oy 

fon, might be ſent fo2 to be examined, ff the L. Dacres 
command him to gs to the Lozd Marie to treat wſt = 
in favour of the Scots: And the Low Steward, by 

vice of the Judges, told them, that could not be Vine, | 
all the Evidence being given already, and alſo he was not 


a neceſſary Witneſs, being Uncle to the Pyiſoner, and 
not ſuppoſed that he would give Evidence agatrift him, fo 
After, in the abſence of the Pyiſoner (as the Cotirfe ts) 


the Loꝛds gabe the Uervia, and found C4 not gullty, and 
rhen the Pyffoner was bzought to the Bar, and the Low 
Steward pid tehearſe the Gerdi, and gave Judgment that 
he ſhould be diſcharged paying his Fees. | 


And amongſ> the Judges, a Qin bus niokt the, Cn, may be 
ther the Court might be avjoterned to the next - dey, and adjourned. 
they agreed it might, but it harhnot been done. 


Another Quetkton was movey among them, e If the Lords 4 HL agre- 
Peers did not agree; fo that the Court was adj ouened till gee of their 
che next vay, woher ſhould be done wir the Peers who were erich chacday 
rhe Tryers ? And ſome Judges held they were to be kept "br o be 
together all nityht, but others hey, decaule they were ehen Cee. 
not (wor, to) the reac Ernft repotey in them, and pe- — Houſes. 
famed to be in them, they mighe g to their own poules 

* onevy den fel fee. 
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Lords before Another Queſtion was moved among them, whether 
whom the In- the Lows who were Commiſſioners, to enquire ot the 
— * be Treaſon, befoze whom the Pyiſoner was Indiced upon 
Peers on the the Commiſſion of Oyer and Terminer, might be Peers 
Tryal, on the Tryal ʒ and agreed by all that they might. 


I A. hath Malice againſt B. and meeteth him and rt- 
keth him, and then B. dzaweth at A. and A. flyeth back 
until he come to a Mall, and then kills B. this is Bur- 

Murder notwith- der, notwithſtanding bis flying to the Mall; foz the crafc 
ſtanding flying Df flying Chall not excuſe the Malice which he had, noz2 
to a Wall. ſhall any ſuch Device to wzeak bis Malice on another, and 
| think to be exculed by Law, avail him any thing, but in 

ſuch Caſe the Malice is enquirable, and it that be found 

by the Jury, then his flight is ſo far from excuſing the 

Crime, that it aggravates it, vide Cromp. Juſt. 22. b. Fitz 

Cor. 287. vide at the end of that Caſe, in Fitz Abridgment, 

Jury undervalue Coron. 287. the Jurozs were ametced [oz putting an under 
Goods forfeited ATalue upon the Goods of a man who killed another in 
they are amerce. his Own defence. | iT 


able, OTE 28 This 

dt a Goal Delivery at Newgate, 11th July 18 Car, 2. 

Tho, Johnſon, John Girling, and Elizabeth Powell were 

indicted ko; bzeaking the Þouſe of Thomas Powell (his 

ite then being in the Þouſe ) and ſtealing away above 

60 l. in Boney, Upon the Evidence the Cale was, that 

Powell kept an Alc-houſe, and Eliz. Powell was his Ser- 

vant, and had ſeen her Miſtreſs put Mony into a Trunk in 

her Chamber, which was 2 pair of Stairs high and lock d her 

Trunk; And this Servant combined with the two Men to 

rob her of the Mony, and in oꝛder thereunto, thoſe two Yen 

came into the Pouſe to dzink, and found fault with all the 

Rooms below Stairs, and ſo were had up two pair of 

Dkalts, the next Chamber to that where the Money 

ua, and the Paid came to them, and they bone up the 

Trunk, and took away above 60 l. in Boney, and upon 

this Evidence, my ſelf, and mp Bzother Twiſden, and Bzo- 

' | ther Wyld being pzeſent, were of Opinion that to take 

What ſhall be a A ap Clergy, there muſt be an actual bjeaking of the 

breaking of a Houſe. Fo? if one come into a Tavern, oz an Ale- 
Houſe to take a- houſe, and take any thing, the Law maketh them Tre. 

way Clusy. paſſers ab initio ; and ſo if they ſteal any thing, gels : 


| Murder and other Offences. 


59 


Felony ; pet this doth not make an actual byeaking of the 


Þouſe; but in that Caſe, I they being in the Pouſe bjeak 


open any Chamber-dooz and ſteal Goods, this is an 
acual bzeaking of the Þouſe, and taketh away Cler- 
gy; but the breaking open a Trunk oz Box which is lock- 
ed, and ſtealing any thing out of it, is no actual bzeaking 
of the Þouſe, becauſe the Trunk oz Box are no part of the 
Þouſe. But if they break open any thing which is fired 
to the Free- hold, as a Cupboard Doo? in a Mall, &c. this 
is an actual bieaking of the Þouſe ; and accozdingly in the 
Piincipal Caſe, the Men had there Clergy. 


At a Goal-Deltvery at Newgate 25. April, 1666. 18 
Car. 2. upon an Indiament of Murder againft Hopkin 
Huggett, a ſpecial Uerdict was found to this Effect, Te 
find that John Berry, and two others with him, the Dap 


— _—_— 


and Place in the Jnquiſition had de facto, but without H plinHugger's 
Warrant (foz ought appears to us) impzeſſen a Man Cale for killing 
whole Name is not pet known, to ſerve in his Maſjeſties * Man. 


Service in the Wars againſt the Dutch Nation; That 


thereupon, after the unknown man was Jmpteſſed, he 


with the ſatd John Berry, went together quietly into Cloth- Judges differ, if 
fair 3 and the lald Hopkin Huggett and thzee others, Murder or Man- 


walking together in the Rounds in Smithfield, and ſeeing 
the lald Berry and two others with the man impzeſſed, go- 
ing into Cloth. fair, inſtantipy purſued after them, and 
overtaking Berry and the impzeſt man, and the two other 
men required to ſee their Tarrant, and Berry ſhewed 
them a Paper which Hopkin Huggett and the 3 others ſaid 
was no Marrant; and immediatelp the fatd H. Huggett 
and the thzee others dzew their Swords to reſcue the ſata 
man JImpeſt, and did thzuff at the ſald John Berry; and 
thereupon the lald John Berry and the two others with 
him did draw their Swozds and fight together, and 
thereupon the ſaid H. Huggett did give the Cound in the 
the Jnquiſition to the ſaid John Berry, whereof he inſtant- 
ly died; and if upon the whole matter, the ſaid H. Hug- 
gett be gullty of Murder they find lo; I of 

they find (0, &c. All the Judges of England being met 
together, at Serjeant's-Inn in Fleetſtreet, upon other Oc- 
caſions, (and befoze that time, having Copies of this ſpe- 
cial Aerdid ſent unto them) after the other buſineſs dil 


patched, they were deſired to give their Opinions 9 
ale, 


F 
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Cale, whether they held it to be Purder 0zPanſlaughter. 
Ind the Low Chief Juſtice Bridgeman, Lom Chief Baron 
Hales, mp Byather Atkins, Biather Tyrell, Bother 
Tuer, other Browne, Bother Archer, and Bother 
Rainsford, having had the Notes of the Special Uerdice 
thzee days befoze, delivered their Opinion. as then ad- 
viſed ; but they ſald they would not be bound by it: That 

this was no Murder, but only Panſlaughter ; and they 

ſaid, that if a man be undulp Arreſted oz reſtrained ot his 

Liberty by thzee men, altho he be quiet Himſelf, and do 

not endeavour any Reſcue, yet this is a Pꝛovocation to all 

other men of England, not only his Friends but Stran- 

ers alſo, fo2 common Þumanity ſake, as my Lod 

ridgman ſaid, to endeavour his Reſcue ; and if in ſuch 

endeavour of Reſcue they kill any one, this is no ur- 

det, but only Banſlaughter, And my Brother Browne 

ſeemed to rely on a Caſe in Coke 12. Rep. p. 87. where 

divers men were plaping at Bowis, and two of them fell 

aut and quarrelled, one with another, and a third man who 

- badng Quarrel, in revenge of his Friend truck the other 

with'a Bowl, of which blow he died this was held to be 

only Banſlaughter. But my ſelf, Bzother Twiſden, Bzo- 

ther Wyndham, and -Pother Morton, were of another 

Opinianz and we held it to be a Murder, becauſe there 

was ( as we thought ) no pꝛovocation at all. And ik one 

man aſſault another without Pꝛovocation, and kill bim, 

428 de adit was reſolved by all the Auge in the 4 

me find it was reſo all the es in t D. 

Vide Lord Mor- Mariens Caſe, that no Words, be they what they will, 
F were ſuch a Pꝛavocstian in Law, as if upon them one kills 
angther wauld diminiſh oz leſſen the Offence from being 

der, to be but Manſlaughter. As if one calleth another 
on of a {Uhoze, and giveth him the Lie, and upon thoſe - 

Moꝛds the other Mill him that gave the Mozds, this 
notwithſtanding thoſe Mods, is Murder; and we 

thaught thoſe Moos were apter to pzovoke a man to kill 

another, than the bare ſeeing a man to be unduly pgeſſed 
when the Party pzeſſed willingly renders himſelf. But 

we held that (uch a-provocation as muſt take off the kit 

ing ot a man from Murder ta be but Banſlaughter, muſt 

be (owe open Cliolence, oz adual ſiriving with, 02 ſtriking 
one anather; and that auſwers the Caſe cited by 42 
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Bꝛother Browne. Foz there it muſt be intended that the 
Two men that fell out were actually fighting together ; 
ko; if there paſſed only Moꝛds betwixt theſe Two, and 
upon them, a third Perſon firuck one of them with a 
Bowl, and killed him, we held that to be Murder. 
And to this my Lozd Bridgman and the other Judges 
agreed, and we thought the Cale in queſtion to be much 
the ſtronger, becauſe the Party bi{mſelf who was impꝛel⸗ 
ſed was quiet, and made no Reſiſtance, and they who 
medied were no Friends of his, oz Acquaintance, but 
were Strangers, and did not ſo much as deſire them 
which had him in Cuſtody to let him go, but ppeſentiy 
without moze ado, dzew their Swozds at them, and ran 
at them. And we thought it to be of dangerous Conſe- 
quence to give any Encouragement to pzivate men to 
take upon themſelves to. be the Aſſertozs of other men's 
Liberties, and to become Patrons to reſcue them from 
Mtong; eſpecially in a Nation where good Laws are 
koꝛ the Puniſhment of all ſuch Injuries, and one great end 
of Law is to right men by peaceable means, and to dif- 
countenance all Endeavours to right themſelves, much 
leſs other men by Foꝛce. 


Secondly, Me four were of Dpinſon, that if A. aſſault 
B. without any pzovocation, and dzaw his Swozd at him, 
and run at him; and then B. to defend himſelf dzaw his 
Swond, and they fight together: Jf A. kill B. it is Mur. 
der, and B. djzawing his Swozd to defend himſelf (hall not 
leſſen the Dftence of A. from being Murder, to be Pan- 
laughter only: And to this the other Judges did (as J 
take it agree.) Foz it were unreaſonable, that i one man 
Dzaw upon another, and run at him without anp Pꝛovo- 
cation that the other man (ſhould ſand Ctill, and not de- 
fend himſelf, and it is alſo unreaſonable that bis endea- 
vour to defend himſelf ſhould leſſen the Offence of him 


who ſet upon him without pzovocation. 


But we four held, that ik two men be quarrelling, and 
actually fighting together, and another man runneth in 
to ald one of them and kill the other, this is but Pan- 
laughter, becauſe there was an acual fighting and ſtriving 
with violence, | MY 


- 
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20 we held, N tuch People who are called Spirits 
take up a Youth, oz other Perſon to carry him away, and 
' thereupon there is a Tumult raiſed, and ſeveral Perſons 
run in, and thete is a man killed in the Frap, this is but 
MBanſlaughter: Fo there is an open affrap,and actual fozce, 
which is a ſuvdatn provocation, and (0 that death which en- 
ſueth is but Panfloughter. But where People ate at 
Peace, there if another man upon ſuſpicion that an Jn- 
jury is done to one of them, will aſſault. and kill him 
whom he thinketh did the Injury, this is Harder, ſo that 
we hold nothing but an open Afray on ffriving can be a 
Pzovocation to any Perſon to meddle with an In- 
ſury done to another, ik in that meviing he kill a man, to 
diminiſh oz lefſen che offence from Murder to Ban- 


Memorandum, After this difference J granted a Cerci- 
otari tu remove the Cauſe into the King's-Bench, to be 
argued there, and to receſve a final and legal Determing- 
tion; and alrho' all the Judges of the Court were clearly 
of Opinion that it was Murder, yet it being in Caſe of 
Life, we did not think it pzudent to give him Judgment 
of Death, but avmirrev him to his Clergy ;- and after he 
read, and was burnt in the and, we ozvered him to tte 
in Pyiſon Eleven Months without ball, and afterwards 
until he found Sareries to be of the good Behaviour vit- 
ring his Like. 


At the Goal-velivery in the Old Baily, 10. Oct. 1666. 

Coſſcy and Cu- Tha. Cally, And John Correr, were Jadiced foz robbing 
wit ac. William Pinkney, @ Goldlnith by the Templebar, in his 
Þouſe near the Pigh way in the Night time, and ſtealing 

Robbery and ſeveral Parcels of Plate, and other things from htm, 
Burglary by And thep were allo Invited fo? the ſame te fo But. 
Fraud. glary fo2 meaking his Houſe in the Might, and ſtealing 
his Plate, &c. and on both theſe Indiaments they were 

arraigned and tryed, and upon the Evidence the Caſe ap- 

1/:4:Ce.P1.Cer, PACED to be that Cottet was a Lodger in the Houſe of 
64, bare or ie Cath Pinkney, - _—_— — be 1 and 
| : ey to a good » he combined with the afozeſain 
as Caſſey, and one John Harrington, any Gerrard Cleaſhard, 


and 
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and they three contrived that one of thoſe thzee ſhould 
come as Servant of the other to hire Lodgings there, 
fo2 bis Maſter and another Gentleman; and Cotter told 
them, that Pikney was one who conſtantip kept Papers 
every Night, and they could not have ſo good an Op- 
poztunity to ſurppize him as to deſire to joyn in Pꝛaper 
with him, and at that time to (all on him and his Batd, 


codingly one of them came on Saturday in the Afternoon, 
and hired Lovings there, pretending it to be fo? his Ba- 
ſter and another Gentleman of good Quality, and about 
Eight a Clock at Night they all came thither, two of them 
being in very good Habſt, and when they were in their 
Chamber they ſent fo2 Ale, and deſired Pinkney todzink with 
them, which he did; and while they were dzinking, Cotter 
came in to his Lodging, and they hearing one go upStatrs, 
agked who it was, and Pinkney told them ft was an ho- 
neſt Gentleman, one 99), Cotter, who lodged in his Þouſe, 
and they defired to be acquainted with him, and that he 
might be veſired to come to them; And thereupon Pink- 
ney (ent his Baid to him to let him know the Gentlemen 
defired to be acquainten with him, to which Cotter ſent 
word it was late, the next day was the Sabbath, and he 
deſired to be pzivate, and thereupon thoſe Perſons told 
Pinkney they had heard he was a Religious man, and uſey 
to Perfoum Family Duties, in which they dellred to joyn 
with hem. At which Pinkney was very well pleaſed that 
he had got ſuch Religions „ and ſo called to 
Papers, and while he was at his Devotion they roſe up, 
and bound bim and his Servant, and then Correr came 
to them, aud ſhewed them where his Boney and Plate 
lap, and they ranſackt the Þouſe, and bzoke open ſebreal 
Doozs and Cupboards firt to the houſe ; and upon this 
Evidence my ſelf, my Bzother Wylde, Recozver, and 
M. Howell, Deputy Recozder, being all who were there 
peſent of the Long Robe, were of Opinion that the En- 
trance into his Houſe being gaind by fraud, with 
an Jntent to rob, and they making uſe of this En- 
trance, thus fraudulently obtained as in the night 
time to bzeak open Doozs, &c. this was Burglarr, 
agreeable to the Caſe of Farr in this Book, and the 
Caſe of Y.. Lemott, in this Book, and accozdingly 


there being then no other Company in the Houſe ; and ac - 


RY 05 425,3. 
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dbſuer were found guilty, and had Judgment, and were 
executed. | 3 2 1 | 


Grey's Caſe for At the ſame Seſſions John Grey being indicted fo2 the 

killing his Ap. Murder of William Golden, the Jury found a Special 
prentice. Uerdia to this effect, viz. e find that the Day, Pear, 

and Place in the Jnviament mentioned John Grey, the 

Puloner was a Blackſmith, and that William Golden, 

the Perſon killed was his Servant, and that Grey his 

Maſter commanded him to mend certain Stamps, being 

part belonging to his Trade, which he negleced to do; 

And the ſaid Grey his Maſter after coming in asked him 

the ſatd Golding, why he had not done it, and then the 

ſaid Grey told the ſaid Golding, that if he would not ſerve 

him, he ſhould ſerve in Bridewel, to which the ſaid Gol- 

ding reply d, that he had as good ſerve in Bridewel as 

ſerve the ſaid Grey his Maſter ; whereupon the ſaid Grey, 

without any other Pzovocation, ſtruck the ſaid Golding 

with a Bar of Iron, which the ſald Grey then had in his 

hand, upon which he and Golding were wozking at the 

Anvil, and with the ſaid blow he bzokehis Skul, of which he 

died; and ik this be Murder, &c. This Caſe was found 

Spectally by the deſire of my BzotherWylde, and J ſhewed. 

the Special Uerdin to all my Bzethzen, Judges of the 

King's Bench, and to my Lozp Bridgman Chiet Juftice of 

Vid: Dales the Common Pleas, And we were all ot. Opinion that 

278. a caſecited this was Murder. Fon if a Father, Baſter, oz School- 

to be before Ju- Maſter, will coxrec his Child, Servant, oꝛ Scholar, they 

ſtice Walmſly, muſt do it with ſuch things as are fit foz Cozrecioon, and 

43 [+ At St not with ſuch Inſtruments as may pzobably kill them. 

fora Axes, Foz otherwiſe, under pyetence of  coxreaion, a Parent 

wirt Hacbang might kill bis Child, oz a Mader his Servant, oz a School- 

and Wife, he Maſter his Scholar, and a Bar of Iron is no Jnſtrument 

ſaddainly ſtruck fO2 Correction. Jt is all one as if he had run him thzough 

her with a Peſile with a Swo2d ; and my Byother Morton ſaid he remem- 


and kill'd her, hzed a Caſe at Oxford Afſizes befoze Juſtice Jones, 
— - _—_ then Judge of Aſſize, where v Smith being chiding with 


Yet” a Husband Bs Servant, upon ſome croſs anſwer given by his 
by Law may Servant, he having a piece of hot Jron in bis hand, run 
correct, but the it into bis Servants Belly, and it was judged Mur- 
Peſtle was not der, and the Party executed. And my Loꝛd Bridgman 
an Inſtrument ſafd, that in his Circuit there was a Cloman indiaeo fox 
to correct with- murdering her Child, and it appeared upon the Evidence, 
al. that (he kickt her and ſtampt upon her Belly, and be 


ſudged 
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judged it Murder: And my Bꝛother Twiſden ſaid, he 


rul'd ſuch a Caſe fozmerlp in Glouceſter Circuit, fo2 a 


piece of Jron 02 a Swoꝛd, 02 a great Cudgel, with which 
a Pan pꝛobably map be ſlain, are not Jnſtruments of 


Corneaion, And therefoze when a Maſter ſtrikes his Ser- 
vant willingly with ſuch things as thole ate, if Death en- 
ſue, the Law ſhall judge it Malice pzepence, and thcre- 
foze the Statute of 5 H. 4. c 5. which Enaas, that if any 
one does cut ont the Tongue, oz put out the Epes of any 


Chapter for cut · 
ting out | 


of the King's Subjects of Malice pzepenice, it ſhall be fe- Tongues, 


lony. Ik a Man do cut'out the Congue of another Man 
voluntarily, the Law judgeth it of Malice prepence. And 
- ſowhere one Man killeth another without any Pꝛovocation, 
the Lam jupgeth it Malice pꝛepence; and in the L. Morley's 
Caſe in this Book, it was reſolved by all the Judges, that 
wozws are no Pꝛovocatton to leflen the Offence from be- 
fag Mur der, if one Man kill another upon ill wozds given 
to him. But if a Parent, DBaſter, oz Schoolmaſter, 
coxec his Child, Servant, oz Scholler, with ſuch things 
as are uſuat and fit ſoj coeaion, and they happen to die, 


Poulton de pace, pag, 120. laith this is by Biſadventure, le is but Miſad- 


and cites toi Authozitp, Kelloway 108, a, b, & 136, a. But . a 


enſue agus Cor- 
Ulliain, and by türe of that Coxrention be dieth, although with den things 
be did not intend to kill him, yet this is Felony, becauſe as are uſual to 
they ought co govern themſelves in their Coꝛreaton in correct withal. 
ſuch ways that ſuch a Miladventure might not happen. Daltens 


uſtice of Peace. 
Edition 285. 
Books cited to 
this purpoſe. 


that Book which puts this Caſe in Kelloway is 136, a. 
ſatth, that t a Maſter coxrec his Servant, oz L ond his 


And J ſuppoſe, becauſe the wozd Piſadventure is there 
uſed, therefoze Ponlton concludeth (it may be truly) that 
it is but Piladventure. © n 
- And in this Puncipal Caſe, upon Certificate many 
— Perſons at good Commendatton of the general e- 


ſteem that Grey had, J did Certifie the King, that 


tho in ſtrianels of Law, his Difence was Murder ; 
yet it was attended with ſuch Circumſtances as 
might render the Perſon an Object of his Bajeſty's 
Gꝛace and Pardon, he having a very good Repozt 
among allhis own Company of his own Trade, and 
and of all his Neighbours, and upon this the Ring 


was pleaſed to grant him his Pardon. 
D At 


3 2 
4 
—— 0 * 
DAS | 
— 5 — 
9 — 
- — — 


| Murder and other Offences, 


3 22 — 


One Slain in 
endeavouring to 
part two figh- 


at the Seſſions in the Old Baily holden after- Hillary 
Term, Caroli Secundi, Thomas Tomſon was indided 
foz murdering of Allen. Dawes, and the Jury found. a 
Special Uerdic to this Effea, viz. that the Day, Pear, 
and place in the Indiamen mentioned, Thomas Tomſon, ; 


the Puſoner and bis (Utfe, were fighting in the Þouſe. of: 


the ſaid Allen Dawes, who was kill b, and the ſaſd Allen 


ting where it © Damen ſeeing them Fighting, came in and endeavoured 


Murder. 


to part them, and thereupon: the laid Tomſon thjuſt away 


the (atd Dawes, and thꝛew him down upon a piece of Iron, 


which was a Bar in a'Chimney, which kept up the Fire, 
and by that one of the Riha of the (aid Dawes mas bzoken, 
of whieh be died; and if the Court judge this gere | 


they find (0, 92 if Pan-ſlaughter, then they N 


And 7 put this Caſe to my Lad Chief Jubice Baron 
Hales and my Bzother, and (ome:-other of: m Bꝛetheen, 
and we all agreed as it is reſolved:tux Young's Caſe, Co. 
4. Repozt, and alſs in Mackally's Caſe, Co. 9. Repott,: 


that if upon afudvain Aﬀray,, a Conſtable oz Wlatchnean, | 
dz any that come in atd of them, tho endeavour to part 
them, are killen, this is Murder ; and we: hald lihewiſe, 


Vide IF, 


that iu no Conſtable oz Watchmon he theres A any other 
Perſon come to patt them, and be be ki this is 


Fitz berbert Fal. Murder: Fo every one in ſuck caſe is bound to aid and 
262. ow 25k. pzeſerve.the Kings Peace. But tu all thoſe: Caſes it ta 


neceſſary that the Party who was fighting and hilt u bim 


that came to part them, did know a bad untice given. 


bther Perſon who cometh to part them, to. 


that thep came fo2 that purpoſe. As-foz,the- — 
e them 
in the King's Name to keep the King's Peace, by which 
they have notice af their intents; kg otherwiſe: it two 
are fighting, and a Stranger runs in with intent to part 
them, yet the Party who is fighting; map think he com- 
eth in aid of the other with whom be is fighting, unleſs 
ſome ſuch notice be given as afozeſaid, that he was a Con- 
ſtable, and came to-part them: And that appeareth by 
Mackally's Calſe-befoze cited, where in caſe of an Arreſt 
by a it is neceſſary ta make it Mur der that the 
Serjeant tell bim that he doth Arreſt, foz elſe it he doth lag 


nothing, but fallupon the man and be killed by him, 1 
OY | 8 
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is but Banſlaughter, unleſs it appear that the Perſon 
arreſted did know him to be a Serjeant, and that he came 
to-arreſt him; foz as the caſe is there put, if one ſeeing the 
Sheriff oz a Serjeant whory de knoweth hath a Carrant 
to Arreſt him, and to pzevent it befoze the Officer come ſo 
near as to let him know he doth Arreſt him,he ſhoots again 
at him, and kills him, this is Murder; and in the ]yincipal 
Caſe tho the Jury findthat Dawes came topartthe Man and 
life, yet it doth not appear whether it is found that 

omſon knew his intent, no? that Dawes ſpake any woꝛds 

reby he might underſtand his Intentton, as charging 
them to keep the King's Peace,&c. And fo we held it to be 
only Panſlaughter, which in Law is pzoperiy Chance- 
menly, that is where one Man upon a ſavdain occaſion 
1 without malice in aa, o malice impiiev 


2 
Aan LY 0 27 U | za} no rerion in 
., Af. a Perſon, in the Bigbt time break a Þouſe, and the Houte 
Leal Goods, this is Burglatp, tho" no Perſon be at that Barg) by a 
time.in the Baue. e fa Pan hath two Houſes, one in den in bis 
+ City and- another in the Country, and while he is tn 1... pal 
one Þouſe the other is banden open, no body being in of a Door is an 
and Goods ſtoln, this is Burglary, Popham's Reports actual breaking 
4 and'512 by altthe s. Fe. 
Annen 200 67 b 8) 15003 20500 93 73 Tomake a 
A Servant in the Houſe lodging in a Room remote ben ofen Houl: 
6 d Maſtcr in the Night rime, -viawerh'the Larch 5 l n 
if a O00? to tome into his Maſter's Chamber, with an z7 5 f. % 
intent to kill him, this on a Special Ulerdia agreed by tale any Clergy 
All ihe Judges to be Burglary. r 
A n 1 5 muſt eit 
Note, That in Popham's Repotts, 34. In one Baynes's be an actual 
Cale, it is (aid, that the ſaid Baynes with another coming — — — 
in the Night time to a. Tavern to dzink, the ſad Baynes gn n 
ole a Cup in which they dzank out, of a Chamber in che Perſon there that 
fatd Houle, his Atte and Servant being in the (aty Houle, they are put in 
h which be was indicted any found Guilty; and ft Ig fear or dread. 
there xepozted, that by the Optnton of Anderſon, Popham, Lid. my Reaſons 
and Periam, and the then Recozder and Serjeant at Law for. it in this 
there meſent, it was agreed that this was no Burglary a os 
- which certainly is good Law, becaule there was no actu- |; Rechten 
al bzeaking of the Houle, which is of necefiay to make a , ge, 

A | Burglary. Cal to be no 

W. 


* 
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there {tkewiſe, that that ftealing was ſuch a Ro 


ſolution J hold clearly not to be Law; fo} that that Stat. 


to be a fraudulent taking away of anothe Man's Goods 
above the value of 12d. with an intent to ſteal them, Poul- 


 glary: Fo2 if the Doo; of a Paule be open, and a Thief 


— — 


Burglaty. Vide Co. Pl. Cor. 64. But in that Caſe ot 
Baynes, ft is there (aid, that it was reſolved by them 
which he was ouſted of the benefit of his Clergy broke 
Statute of 5 E. 6. cap. 9. and was hang'd, which laſt Re- 


of 5 Ed. 6. c. 9. is only to enlarge the Star. 23 H. 8. c. 1. 


which amongſt other Crimes took away Clergy from ſuch 


Perſons who robb'd any in their Houſes, their Wives, 
Childzen, - oz Servants being there, and put in fear oz 


dzead. Now that Stat. of 5 Ed. 6. opdaineth that altho' 
the Perſons who where in the Þouſe, lay in ſome other 
at 


part of the Þouſe, which was robbed, and were aſleep at 
the time, and lo did not hear the Thieves, and conſe- 
quently were not put in fear, yet that Statute taketh 
away Clergy in that caſe; But notwithſtanding there 
muſt be a Robbery, foz both the Star. of 5 Ed. 6. and the 
Stat. of 23 H. 8. is againſt ſuch as-ſhall rob Men in 
their Dwelling Þoules. Now the taking away of a Cup 
in which Men are dunking, as Baynes's Caſe was, is on. 
iy Larceny and no Robbery, ko Larceny is veſtribed 


ton de pace 125, b. and Stamford Pl. Cor. 24, a. But Nob- 
bery is deſcribed to be a rapine, that is, a violent taking 
any thing from a Pan's Perſon 3 and when it is applyed 
ra:robbing of Þouſes, there muſt be the ſame Cirtum- 
ftance of foxce. Vide Poulton de pace 128. Stamford 

Pl. Cor. 27, a, b. Co. Pl. Cor. 68. Fo} of neceſſity there 
muſt be ſomething to diſtinguiſh a Robbery in a Þoule, 
from that which is but a mere Larceny, and that is one, 
viz. The Larceny is only frauvulent without any acual 
fozce, and a Robbery is done with fozce ; and this will 
appear by examining the nature of Burglary, which is 
the robbing a Houſe by Night, there muſt be fozce com- 
mitted, as the actual bꝛeaking of a Þouſe makes it Bur- 


enter in the Night and ſteal Goods, this is only Lar- 
ceny, and no Burglary, becauſe there was no fozce, 
which is that which diſtinguiſheth Robbery from Larceny. 
Now this fozce, which will make a robberp of a Þouſe 
within thoſe Statutes to take away Clergy, may either 


— 


92922 2 „ 
- 


Murder and other Offences. 


— — 


be an aqual bzeaking of the Houſe, oz an Aſſault upon the 
Perſon, And-therefoze ik Company come to dunk in a 
Tavern, oz other Uiaualling-houſe, and being there they 
bteak open a Doo? of another Chamber o Cubbozd in the 
Wall which is fixed-to the Free hold,-and ſteal away 
Goods, this is a Robbery, foz which Clergy is taken 
awap by thoſe'Statutes. But the breaking open a Trunk 
O2 Box, and taking away things is no Robbery of a 
Þouſe within the Statute, - becauſe thoſe things which 
were bzoken were no part of the Houſe: And ſo like wile it 
is fn caſe of Ciolence offered to the Perſon of a Bon, 
and taking away his Goods with fozce. As in caſe a 
Thief cometh into a Pan's Pouſe o: Shop, the Doo 
being open, and aſſaults the Poneſt Man in the Pouſe oz 
Shop, and taketh away things by Utolence,this is likewiſe 
a robbing of a Houle within thoſe Statutes, but if in thoſe 
caſes he had come into the Houle oz Shop, and pzivatety 


ſloln away any thing, that had been only Lartenp, and not And the Stat. 
* Robbery: And this erpoſition agreeth with the ſenſe of ! E. 6. . 12. 


the Parliament in the Statute of 39 Eliz. c. 15. which ex: =! 
pounds robbing of Houſes in the day time to be the actual . 
breaking them; fo2all fozmer Statutes took away Clergp 2; E. S K 5 f. 
where a Þouſe was robbed in the day time, ſome Perſon 6 cat; robbing 


that break 
f Houſes, 
h the Star. 


being then in the Þouſe ; but this Statute of 39 Eliz. re- of Houſes, and 
cites the miſchief, becauſe Robbing of Houſes when no fo expounds 


when ſome Perſon was therein, and thereby bad Per- 
ſons took oppoztunity to commit many Robberies in 
Þouſes when People were gon abzoad to hear Divine 
Service, o gon to their Labour, and declareth that that 
Robbery was, viz. by bzeaking and entring into Mens 
Þouſes at ſuch time, and enacts that uch robbing of any 
Houſe, and ſtealing from thence Goods of the value of 
58. they ſhall not have the benefit of the Clergy, which J 
k is a tuſl expoſition that robbing of Þouſes ; in that 

ſe, muſt be an acnual byeaking ,- that is, an aaual 
koꝛce committed in bzeaking of the Houſe 5 but in the other 
caſe that J put ot robbing a Yan in his Þouſe by aſſault 
upon his Perſon, as where a Thief enters the Pouſe o; 
Shop of a Man without any agual bzeaking, the Doo 


that Caſe J conceive the — muſt expꝛeſs that he 
| did 


Perſon was therein, was not ſo penal as Robbing them chem. 


being open, and by violence takes away his Goods, In 


Murder ind other Offences. 


did aſſault him and put him in fear, becauſe that Circum- 
ſtance is neceſſary to be laid tu make it a Robbery from a 
Man's Perſon, and therefoze 5 Eliz. Dyer 224, b. One 
being indicted fo2 taking of Money from the Perſon of a 
Man by the Þigh-way, had bis Clergy, becauſe it was 
not laid that he was put in fear, and the Book ſaith quod 
non eſt robberia if the Perſon be not put in fear, altho' 
Goods be taken from his Perſon: And foz that Cauſe 
was the Statute of 8 Eliz. cap. 4 made to take away 
Clergy from him who pyivily taketh away any Money 02 
Goods from the Perſon of a Man. Jf Thieves come 
into a Þouſe by Might, the Dooz being open, and take 
away Goods, this is no Burglary, as hath been laid be- 
foze. But in that caſe, if they put any in the Houſe in 
fear and dzeav, and take away Goods, J hold this to be 
robbery of a Þouſe, t which the Thieves are ouſted of 
Clergy by the Statute of 23 H. 8, cap. 1. It the India · 
ment be lald, that they put thoſe in the Haule in fear and 
dead, and that be pzoved upon the Evidence, Wig 3, 


Meſſenger, -. Memorandum, That at the Seſſions at the Old Baily, 
pletree, Baſely, after Eaſter in the twentieth Pear of Kitig Charles the ad. 
_ - o Several dillolute Perſons having on Eaſter Tueſdap and 
ber kene hör Wedueſoap next beſoze aſlemblen together, ond led by 
and pullvs Perſons whomthey called Captains, andhaving Colours, 
down Bawdy. Viz. Aptons, &c. on Staves, went ta (everal places on 
y- 

houſes, and Pyetence to pull down Bawdy-houſes, and weak open 
breaking open Piſons and ſet Piiſoners at Liberty, andhaving acual- 
Priſons. iy pull d down ſome Houſes, ann ohe up the Pulon at 
erken-well, and let out four Puſoners there, were by 
the direction of the King's Councel, viz. Mr. Attorny, 
Sir Jeffery Palmer, having Omer to pzoceed againſt them, he 
direded four Indiaments to be preferr'd againſt them, who 
yore en, viz; one Jndictment again Peter Meſſenger, 
ichard Baſely, William Green, and Thomas Appletree, 
and another Indiament againſt Edward Cotton, and a 
third againſt Edward Bedell and Richard Lattimer, and a 
fourth againſt Thomas Limerick. All the Indiaments 
were, that they with other Perſons to the number of 500, 
unknown to the Jurozs, being armed in a Mar like man- 
ner with Swowds, halt Pikes, Þalberts, long Staves, 
and other Armes Offenſive and Defenſive with F _ and 
rms 


mmm 
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Arms unlawfully, and traſterouſly aſſembled themſelves 
together, and levied Mar againſt the Ring, &c. And firft 
J told them they had not done well to male ſo many lebe 
ral Indiaments, foz by that means the King's Euldence 


would be broken, whereas ik all had been put into one In- 
diu ment, the Evidence as to the main Delign would have 
been intite againſt all, and then the aſſembling in ſeveral 
places to the ſame intent had made the matter koul, 


and would have been aptly given in Evidence againſt them 


all to the ſame Jury, and the ſeveral ans which each of 
them did, would have come in better; but however we pꝛo⸗ 


ceeded upon the Jndiarients as they were, and after the 


Evidence given againſt the four tn the firſt Indiament, 
when J came to give Direct{ons to the Jury, J told them 
that altho'J was well (atisfied in my own Judgment, that 
ſuch aſſembling together as was pzoved, and the pulling 
down of Þouſes upon pꝛetence they were Bawdy-houſes, 
was {Þigh Treaſon, becauſe they took upon them regal 
ower to refozm that which belong d to the Ring by his 
w and Juſtices to cozrec and refoyn ; And it would 
be a ſlrange way and miſchtevoas to all People to have 
(uch's rude rabble without an Jndicment to pzoceed in 
that manner againft all Perſons Houſes which the would 
call Bawvp-houſes, fo} uo Man were late, fore 
as that way toze the Government out of the King's Þatws, 
ſo it deſtroyed the great pxivilege of the People, which is 
not to be pxoceeded again, but upon an Judiament firſ> 
found by a Gand Jury, and after upon a legal Trpal by 
another Jury where the Party accuſed was heard to make 
bis defence ; yet J told them, becatiſe the Kings of this 
Nation had oftentimes been ſo merciful as when ſuch 
Dutrages had been heretofoxe done not to pzaceen 
capitally againſt the Offenders, but to pꝛoceed againſt the 
Offenders in the Star-Chamber, being willing to 
reduce their People by milder ways if uit were poſſible 
to their Duty and Obedience; yet that lenity of the 
King in ſome Caſes did not hinder the King when he 
ſaw there was need to pꝛoceed in a ſeverer wap, to take 
that courſe which was warranted by Law, and to make 
greater Examples, that the People may know the Law, 


is not wanting ſo far to the ſafety of the King and his 
People, as to let ſuch Outrages go without capital Pu · 
niſhment, which is at this time abſolutely neceſſary, - 
cauſe 
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| cauſe we our ſelves habe ſeen a Rebellion raiſed by gather: 
ing People together upon fairer Pꝛetences than this was, 
fo2 no ſuch Perſons uſe at fir ſt to declare their wickedeſt 


Deſign, but when they (ee that they may effec their De- 


A Special Ver- 
dict as to Meſ- Of 8 to t 
ſenger, Appletree, Were A 


ſign, - then they will not ick to go further, and give the 
Law themſelves,, and deſtroy all that oppoſe, them: But 
pet . becauſe there was no body of the Long Robe there 
but my Bother Wylde, then Recozder of London, and my 

ſelf, and that this Example might have the greater Au- 
thority, I did reſolve that the Jury ſhould find the matter 
Specially, and then J would pzocure a meeting of aſl 
the Judges of England, and what was done ſhould be by 
their Opinion, that lo this Mueftion might have ſuch a 
Reſolution as no Perſon afterwards ſhould have reaſon 
to doubt the Law, and all Perſons might be warned how 
they fo2 the time to come -mingle themſelves with ſuch 
Rabble on any kind of (ſuch Jzetences, and thereupon 
the Jury as to the. firſt four in the firſt Indiament gave a 


Special Uerdi ta this Effec,- viz. | 
They find that the 24> of March laſt, a great number 
be number mentioned in the Jndiament 

were alſembled together in Eaſt-ſmith field and Moor- 
Fields in the Coynty,.gf Middleſex with Arms.mentioned 
in the Indiament, on pꝛetence ot pulling down Bawdy⸗ 
boulfes that Baſely let tdem, and was called their Cap- 
tain, and had in his bad a ngked Sword which be .bzan- 
diſhed. over bis Dead, and that Meſſenger had a piece of 
Gyeen Apzon on a Staff, which he flouriſhed as Colours 
in the Þead of the Company, and that Baſely, and he ted 
the Company as their Leaders; that they did the like on 
COedneſdap the 25th of March, and were bzeaking down 
woules. That Peverell, one of the Conſtables of Mid- 
dleſex, having a Conſtable's Staff in his hand, came to 
them with ather Perſons to ald him, and charged them 
to depart and keep the Peace, and thereupon, Baſely with 
bis Swowd ſtruck him, and wounded him, and ſeveral 
Perſons allembled with him, ſtruck him down, and took 
away his Conſtables Staff. That the ſatd William Green 
was among them caſting up his Cap, and hollowing with 
a Staff in his hand, and that whtiſt he was amongſt them 
he was knocked down by a Partp of the King's Soldiers 


that 
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that came to ſuppzeſs them, and was then taken. That 
Baſely ftruck at the Enſign that led thoſe Soldiers : That 
the ſaid Appletree was amongſt them both Dayes, 
and was the firſt that ſtruck at Peverell the Conſtable, and 
was amongſt them at Burlingham's Houle at Saffron- 
hill in the County of Middleſex, and pull'd part of the 
Þouſe down, and the nert Þouſe to it, and ſtruck at one 
that admontſhed him to be quiet. And if on the whole 
matter, it ſhall leem to the Court that they are guilty of 

the Offence menttoned in the Indiament, then they lind 
them Guilty, &c. 


On the 2d. Indiament as to Cotton alone, the Jury did Special Verdict 


find that at the time and place mentioned in the Indig - 21G as to Coton. 


ment, a great number of Perſons, to the number mentt- 
ond inthe Jndiament, met together Armed with Swozds, 
Clubs, Staves, and other Weapons, under pꝛetence of pul- 
ling down-Bawdphouſs, and had a Cloth on a Staff fo2 an 
Enſign carried befoze them. And that Sir Phillip Howard, 
with a Troop of the R's. Guard, found them armed fn ſuch 
ſeditious manner, and commanded them to diſperſe, that 
they refuſed ſo to do, and them Stones at him, that ſome 


ok them enquired who it was that led thoſe Guards, whether 


it was the Duke-of York, and being to!d it was, they 

pꝛeſentlp theew Stones at Sir P. H. who led the pole, 
and ſome of them ſaid that unleſs the King would give 
them liberty of Conſcience, May Dap ſhould be a bloodp 
day, others bid kill the Guards, and othres ſatd, that 
they would come and pull down Whitehal, and others ſaid 
they would be with them at Whitehal, (the King's Capital 
Palace) and that they cared not foz the Guards, foz they 
were but 2 02 300, and they could eaſily knock them on 


the Þead ; that they continued many Þours till they were 


diſperſed by the Guards. That Cotton who was indiced, 
was one of them aſſembled in this manner, and that Cor- 
ton was amongſt them the next day when they were aſſem- 


bled in the lame manner, and was pulling down a Þouſe Special Verdict 


in the Pariſh of St. Leonard Shoreditch in the Countp of org hs — In- 


Middleſex ; and if on the whole matter, &c. 


On the third Yndiginent againſt Bedell and Latimer, ** 
the Jury find that the day and place mentioned in the In- 
diament, a great number of FENG tothe number = 


Fae Hani Lan- 
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tfoned in the In armed as in the Indiament, did 

meet together in Clerkenwell· Green in the County of 

Middleſex, on pꝛetence of bzeaking open Pyſons, ann 

reieaſing Puloners ; that one of them who had a half Pike 

in his hand, owned himleit to be their Captain; that they 

came ſo aſſembled together to a place there called the 

New Dion, being a publick Pzifon of the County of 

Middleſex, and then and there ſaid, that they came to 

ſearch koꝛ Pyiſoners, and bake open the Pyſſon Doozs, 

and let out four Pziſoners, two whereof were committed 

thither fo2 Felony, and two fo2 other Dffences, and that 

they being charged to depart, replied, thep had been Ser- 

vants long, but now they would be Makers; that ſome 

being taken, they cryed one die and all die: That Lar- 

timer was amongſt them, and actve in bzeaking of the 

Pziſon, and was with the reft in the Pyiſon after it was 

bꝛoken open; And that Bedell was there, and being pur- 

ſued by one of the King's Soldiers, called but to the reſt 

Special Verdict Of the Company to face about, and not to leave him, and 
as to Lymerick, l on the whole, &c. 


On the fourth India ment againſt Lymerick, the Jury 
find that the Day, Pear, and place in the India ment men- 
tioned, a great number of Perſons to the number, &c. 
aſſembled together on ptetence of pulling down.of Bawdp- 
houſes, and being armed prout in the Jndiament, they 
marched in Wariike manner, and the ſald Lymmerick 
led them as their Captaim with a Club in his hand, and 
was owned by the Companp to be their Captain: That 
the ſald 2 had the lald Perſons to the Þouſe of 
Peter Burlingham, and they pulled down the ſald Þouſce, 
and deſtroyed and took away divers Goods of the ſaid 
— * to the value of 30l. And ik on the whole 
matter, C. a 


And in Eaſter Term following, all the Judges met at 
my Chamber, there being then but eleven. My Loꝛd 
Bridgeman, who was Chtef Juſtice of the Common Pleas 
being then Lozd Keeper, the Judges were mp ſelf, Chief 
Tuſtice of the Ktng's Bench, Sir M. Halcs the Chief Ba- 
ron, and my B Atkins, Bzother Twiſden, Byother 
Tyrell, Brother Turner, Bother Wyndham, Bother 
Archer, Bother Rainsford, Brother Morton, and Bio- 
ther Wyld. And 


ä 
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And on the whole matter the Chet. Baron Halcs de- 
livered/his Opinion, that there was no Treaſon in the 
caſe, becauſe he ſald that the Stat. 1 Q. Mary, cap. 12. 18, 
that if any Perſons to the number of Twelve oz moze al- 
ſemble to the intent to pull down Encloſares, &c. with 
force, and continue together an Pour after Mꝛoclamation 
made fo2 their departure it wall be Felony, and if thoſe 
Agtions had been Treaſon at Common Law, it had been to 
no purpole to make it Felony. . 


But all the other Judges anfwered, that this was the 
Objection made by ſome Juvges in the Cafe of Bradſhaw 
and Burton, which is repoꝛted by Popham in his Repozts, 
p. 122. And there it was reſotved, that it any Perſons 
aſſembled with fozce to alter the Laws, a to ſet a pice on 
Uiauals, oz to lay dfolent hands on the Bagiſtrate as 
on the Bays} of London and the like, and with fozce at- 
tempt to put the ſame in Execution, this is Rebeiſton and 
Treaſon at the Common Law; and they there reſolved that 
that Statute of 1 Mary was to be intended where Per- 
ſons to the number of Twetve oz moge pzetending anp 02 
all of them to be injured in particular, as by Reaſon of 
their Common oz other Jntereft in the Land incloſed, 
and the like, aſſemble to pull ft down fozcibly in caſes 
where they have an Intereſt, oz where in particular, they 
are annoyed o grieved, that is not Creaton: But in caſe 
their Aa goeth generally to pull down Inclolſures fn which 
they, 02 any of them are not particularly concerned, this 


Act if ft be put in Execution by foxce is Treaſon. 


at Common Law. And it was agreed by us all, 
that the Star. of 13 Eliz. which maketh the intention 
in many caſes Treaſon, extends to nothing, but where 
if the Ac had been done it had been Treaſon at the 
Common Law. 


And therefoze all the reft of the Judges did unatiimoul- 
ly agree that this riſing with intent to pull down Bawdp- 
houſes in general, oz to bgeak open Pyiſons in general 
and let out Pyiſoners, and putting their Intention in Ex- 
ecution by foxce, any of theſe inſtances was a leur 
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Mar againſt the King, and High Treaſon at Common 
Law within the Declaration of the Stat. of 25 E. 3. Any 
fo? that,beſides theReſolution in Pophamꝭs Reports befoze 


cited, we conſidered the caſe of the Appzentices Repozted 
in the ſecond part of Anderſon's Repozts, pag. 4 & 5. 


where it was reſolved that by the Statute of 13 Eliz. It 
any intend to levy Mar foz any thing which the Queen 
by her Laws and Juſtice ought to do, and refo2zm in Go- 
vernment as Queen, this ſhall be an intendment to levy 
ar againſt the Queen within that Statute of 13 Eliz. 
And as we ſald befoze, nothing can be*Treaſon by the in- 
tention within the Statute which had not been Treaſon 
by the Common Law, if it had been actually put in Ere- 
cution. And ſee the ſame Book of Anderſon ſecond 
part 66, and by the'caſe of ſeveral Perſons in Oxford- 
ſhire riſing to pull down Inclolures in general, reſol ved 
accodingly, in which Caſe it was alſo reſolved, that it 
any Perſons riſe and Aſſemble together, with intent ta 
levy War, the Juſtices of the Peace and Sheriffs map 
uſe foxce to ſuppreſs ſuch Rebels without any Special 
Commiſſion o2 Warrant, and this by the Common Law: 
And ſee Popham's Repotts 121, and a Reſolution of all 
the Judges, 39 Eliz. that any Juſtice of the Peace, She- 
riff, 02 other Magiſtrate, oz aup other Subjea ok the 
King may by the Common Law Arm themſelves to ſup- 


peſs Riots, Rebelltons, oz reſiſt Enemies and endeavours 


themſelves to ſuppꝛeſs ſuch diſturbers of the Peace: But 
they (aid the moſt diſcreetwap was fo? every one to attend 
and aſſiſt the Juſtices'in ſuch caſe, 02 other Biniſters of the M. 
in doing of it, and Cook PI: Cor. 9..Jf any levy War to 
expulſe Strangers, to deliver Men out of Pyiſon, to re- 
move Councellozs, 02 to any other end ptetenving Refo}- 
mation on their own Peads without CUlarrant, this is a 
levying of Mar againſt the King, becauſe they took 
upon them Royal Authozity. And Moor's Repotts, pag. 
620, 621. in the caſe of the Earl of Eſſex, in which 
amongſt other things it was reſolved, that his attempt 
with fozce to remove the Queen's Councellozs was Þigh 
Treaſon, and likewiſe that the Earl of Southampton, 
who adhered tohim, altho' be knew of no other purpoſe 
of the Earl of Eſſex, but a pꝛibate Quarrel againſt ſome 
of the Queen's Servants, yet this pas Treaſon in w_ 


1 
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the Ac of the E. of Eſſex being Rebellion and Treaſon, 
and ſo it was alſo Reſolved, that all thoſe who went with 
him out of Eſſex-houſe in ald of him, it was Treaſon in 
them, whether they knew any thing of his Intent oz 
not, and Cro. 1ſt. part p. 583. Jn Benſtcad's Caſe, it 
was reſolved by all the Judges, that going to Lambeth 
Houſe in Matlike manner with Dꝛums, and a multi- 
tude as in the Jndicment, to the number of 300, &c. 
to Durpyze the Arch-Biſhop, who was a ÞPyivy Coun- 
celloz, was Treaſon. And 21y, it was reſolved that 
the Juſtices of Oyer and Terminer, map fit, enquire 
and try Pziſoners all in one day. 3dly. It was reſol- 
ved, that the breaking of a Pulon wherein Trattozs 
were in durance, and cauſing them to Eſcape, was 
Treaſon, altho the Parties did not know that Traitozs 
were there. And lo to dean a Pziſon whereby Fe- 
lons eſcape, this is Felonp, the they do not know 
them to be in Pulon foz ſuch Dffence. Note, That 
Reſolution as to bzeaking a Pytſon where Felon, &c. 
are muſt, (as J think) be intended only where the 


by all of us, except the Chief Baron, who ſatd he 
doubted on the main, that as to Meſſenger and Baſely 
in the firſt Cerdic, and to Cotton in the ſecond Spect- 
al Gerdi; and as to Lymerick in the fourth Special 
Uervia, that the matter as it was found againſt theſe 
four, was High Treaſon in them all, and accozdingly 
Judgment, and were executed: But as to 


had 
— in the firſt Special Aerdia ; And as to Lat- 


timer in the third Special 1 there was difference 
in 


— . CO 
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in Opinion awongſt us, whether the Uervict was (uf- 
ficiently found againſt them to judge it High Treaſon 
N not. Fo beſides the Chiet᷑ Baron who was againſt 
all, my Brother Atkins, Tyrell, Windham, and Wyld, 
held that the Uecdia was not ſufficient againſt thoſe 
two fo} to give Judgment that they were guilty of 
Creaſon, betaule theg ſald it was not expefly found, 
that they were aiding and aſſiſting: But my lelf, Bzo» 
ther Turner, Twiſden, Archer, Raynsford, and More- 
ton, thought the Aer dia as it mas found againſt them 
1 as full and piain as any of the reſt. Foz firſtas to 
Appletree, the Aerdid firſt finds in general, that the 
number in the Indiament were aſſembled, as in the 
Indi ment, with an intent to pulli down Baudy houſes; 
that Baſely ted them as their Captain, that Meſſenger 
had a Gzeen apzon/ upon a Staff, which be ſtauriſhen 
as Colours and then that Appletree, ihe Perſon 
now in Queſtlon, was among them. both the Days, 


and was the firſt that fuck at Peverell the 
nd was among ſtthem at Burlingham's Houſe at Saffron- 
ill, and null d part of that Þouſe-down and the next 
to as it, and firuck at one thatadmonſſhed him ta be 
quiet, ſo that here are ſeberat aas of toe found to be 
acuaſiy committed by him in purſuance of their Deſign, 
and then there is no need to find im ta be aiding and 
(aging, F that Clauſe we ſaid was only necefſarp tu 
found where the Jury find a Perſon was there among 
them, and find no particular ac of fozce done by him. 
but only his Pꝛeſence, there it is neceſſary that they 
fad. he was piefenc- aiding and afliſiing ; aad fo} the 


Lattimer, becauſe; it way firſt fonny that the Mutti. 
tude, was aſſembied as in the Indiament,.on'p;etence 
of breaking Pyilons'mdreleaſing jPxtſoners in generat, 
which is agreed by ail (£xcept the Chief Baron) to 
be Treaſon, and then they find that Lattimer way 
amongſt them, and aalve in the b2eoking open the 
Pulon at Clarkenwell, (wert Planners, (ome 
ko Felonp and others were let looſe) and that be was 
with the reit in the Pztſon after it was broken open, 
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and ſo an Ag fixed upon him: But altho' lir of us 
were well ſatisfied in our Judgments as to them, pet 
when J waited. on the Ring, J acquainted bim that 
there was ſome difference in Opinion as to choſe two 
upon finding ok the Special Uerdic ; and altho' the 
greater number of us were of Opinion, that the Ger- 
did was well found as to thoſe alſo, pet J tntreated 
bis Bajeſtp to make uſe of that difference in Opinion 
to ſhew his Bercy towards them, the rather becauſe 
we had agreed, that as to four of them the Gerdia 
was clearly good as to pꝛoceed to Judgment againſt 
them, and that J hoped would be example enough to 
deter others from the like Pzanices ; and beſides it 


would appear au inſtance of bis-Bajeſty's great Mercy, 


that he would not pzoceed to the laſt extremity againſt 
any, where there was not a full. concurrence of all bis 
Judges which bis Wajeſty was pleaſed to take very gra- 
„ ind oered me to pꝛoceed accodingly , 
D lo they two were ſpared: But as to Green in 
firſt Special Uervia, and Bedell in the third Spe- 

al Uerdict, we all agreed that the Uerdutt was not full 
gh as ts them'fo} us to judge it Treaſon in them, 
becauſe the Uerdic only finds that they were ppeſent, 
amm finds no particular Act of fozce committed by them, 
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und doth not find-that they were aiding and aſſiſting ta 


the reit, and t is poſſible one may be pzeſent amongit 
luch a Rabble, only out of curioſity to ſee, and whether 
they were alding and aſſifiing is matter of Fac, which 
otight to be expyeſly ſound-by the Jury, and not be left 
ta us upon any £alourable Implication, and accozding- 
1 thele two were diſcharged. 


"Ge ton was moved to me at the Old Baily; a Man mani. 


Aan marrieth two (Uitves, one in France aud and eth two Wives, 
ther in England, whether he might be indicted and trp- one at France 
eb fo2 that Felony here in England; and J took this 20d — in 
' difference, that it dis fr marriage was in France, and Eg 4, in 


the ſecond marrtage, which maketh the Felony, was in 


England, then J was of Opinion, that he might be — 


what Caſe he 
may be tryed 
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dicted und tryed here fo? it, and the Jury might on 
Evidence find his firſt Barriage in France, being a 
meer tranſitozy Ac, aud having nothing of Felony in 
it; and our Juries uſually find ſuch tranſito}y acts, tho 
they are done in a Fozeſgn Ration; But if the firſt 
Marriage was in England, and the lecond in France, 
then J was of Opinion he could not be tryed fo? it here, 
becauſe the da which made the Felony, was done in 
Diverſity. another Kingdom, and Felontes done in another Ring- 


Vide Sduſis dom, are not by the Common Law triable here fn 
Reports, fo. England. Quzre. | | 


171. 


Counterſeiting By counterfeiting the Gzeat Seal, what ſhall be Trea- 
the Great Seal- ſan and what not, See Co. pl. Cor. fol. 15, 40. Aſs. pl. 34. 42 
E. 3. The Abbot ot Brewer s Caſe, who cauſed his Com- 
mopgn to raze the name of one Manno in Let- 
ters Patents under the Gzeat Seal, and to put in 
another Mannoz inftead of it, and 2 H. 4. Fol. 25. 
37 H. 8. Br. Title Treaſon. But after all theſe Books 
George Leak's was George Leake's Caſe a Clerk of the Chancery, 
Caſc concerning who joined two clean Parchments fit to Letters Pa- 
che abuſe of the tents fo clole together with Pouth-glew, as they were 
Great Seal, taken foz one, the uppermoſt being very thin, and did 
Hill. 4 Jacobi. put one Label thioughboth, then upon the uppermoſt he 
Coke 12. KP: \oteatrue Patent, and got the Gzeat Seal put to the 
* Label, ſo the Label and the Seal were anner d to 
both the Parchments,the one mitten the other a blank; 
then he cut off the glewed Skirts round about, any 
took off the uppermoſt thin Parchment in which the 
true Pattent was wait from the Labell which with the 
Gzeat Seal did ſtill hang to the blank Parchment, then 
he mote another falſe Patent upon the blank Parch- 
ment and publiſh d it as a good Patent: And the Que- 
mon was, whether this Offence was Þigh Treaſon oz 
not: And it was reſolved by all the Judges of England, 
that this Offence was not High Treaſon, but it was a 

very great Piſpziſion. Vide Hale Pl. C. 19. 


a per- 
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A Perſon hireth Lodgings in another Man's Baule, 
with Hangings, Bedding, and other Furniture in This is no 
thaſe Lodgings foz a Yonth, and during that time, band i» eO. 
conveleth away the Goopsin the Lodging which he had leigt, bot nn, 
bired with the Lodging, and the Party runneth away be ft to bs Re. 
at the ſame time, and is after taken and indicted fo} ported, becauſe 
this as fo} Felony, and whether this be Felany oz not Lid to come 
is the Queſtion. mY K | from Mr. Serje- 

: © the Chit Ju 

| - | to t iel ſu- 
This Caſe is in this Book, and came bee 
my Lon Bridgman, then Chief Jufice of the Common 74 ante 2 
Pleas, my (elf then Judge of the King's Bench, and 
mp Baother Wyld, then Recozder of London, at a 
Seſſions in the Old Baily, and then we all were of 
Dpinion that this was no Felony, becauſe the Party 
had a ſpecial Property in the Goods by his contra, 
and lo there could be no Treſpaſs, gud that there 
could. be no Felony where there was no Treſpaſs, 
as was reſolved in Holmes's Caſe, who (et Fire to his 
own Houſe, which was quenched befoze it went any 
further, = accoꝛdingip the Puſoner was by us then 


But upon more ſerious Thoughts J take it to be a 
Caſe wozthy of great Conũderation, :becauſe I think | 
the Caſe in the 13 E.-4. fo. 9. which was by the King and 
bis Cauncil referr'd. to all the Junges in the Chequer- 
Chamber, and by them rgſolved to be Felony, is a 
ftronger Cale than the Caſe now put. 


There the Cale was, one bargatned with another to 
carry ſome Packs of Goods fo2 bim to Southampton, 
and delivereth the Goods to the Carrier, and he cak- 
eth them and carries them to. another Place, and there 
opens the Packs, and takes the Goods, and viſpoſes 


of them to his own uſe; and N was, whe- 
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vy Fraud: So in this Cale, the party hiring the Þouſe 


ther that was Felony oz not; and tho' it was objec- 
ed that the Goods were bafled to the Carrier, and there. 
foe there could be no Felony, that was agreed 
generally to be good Law And it was alſo objeded 
that an Jnuicment againſt one that he felonice aſpor- 
tavit ſuch, Goods is not good, but it muſt be felonice 
cepit & aſpotavit, and in that Caſe the taking was 
lawful ; yer it was reſolved that (t was Felony, becauſe 


his (ſubſequent ad of carrying the Goods to another 
Plate, and there opening of them, and diſpoſing of 


them to his own uſe, declareth that his Intent oziginal- 


| Ip was not to take the Goods upon the Agreement, and 


Contract of the Party, but only with a deſign of ſteal- 
ing them. Now methinks the Cale in Queſtion 1s 
much ſtronger: Fo? in that, the Party himſelf cometh 
to hire the Lodgings and Goods, andWhen he after tak- 
eth them away, this declareth that his Oziginol Intent 
was only by the hiring of them to give himſelf the op- 
poztunity to ſteal them, and ſo his firſt hiring them ts, 
In fraudem Legis,and of that he ſhall take no adbantage, 
Co. Pl. Cor. 64. Some under pzetence of a Robberp 
raiſe a Þue and Cry, and call a Conſtable to ſearch a 
Þouſe tn the Night time, and the Conſtable coming, 
the Owner of the Houſe opens the Doo, and then 
thoſe Perſons bind the Conſtable, and thoſe in the 
Þouſe, and rob them, this is Burglarp 3 becauſe 
pꝛocured the Dooz to be opened to them in the Night 


by fraud, 'oniy' ts have an Dppoztunity to ſteal the 
Goods, ſhall not take Benefit of that Fraud. And 
M. Lee told me, That it hath been reſolved, that, If 
one come into Smithfield on pretence to buy a Horſe, 
and Cheapen one, and the Owner giveth himleave to take 
the Horſe and ride him to try his Paces, and then he tak- 
eth the Horſe and rideth quite away with him, chis is 
Felony. And ſo if one deliver Goods to a Potter in 
London to carrp to a certain place, and he taketh them 
and cartieth them away to another Place; and there o- 
— and dilpoleth of them, this is Felony; wich lat 
Caſe leemeth to be warranted by the Caſe befoze cited 


out of 13 E. 4. Note, That the bjeaktng open the Packs 
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and diſpoſing of the Goods is neceſſary to ſhew the in- 
tent of Stealing. : 


But J marvel at the Caſe put, 13 E.4-9. b. That if a 
Carrier have a Tun of Mine delivered to him to car- 
ry to ſuch a Place, and he never carry it but ſell it, 
all this is no Felony ; but if he dzaw part of it out 
above the Ualue of Twelve pence, this is Felony ; J 
da not ſee why the diſpoſing of the whole ſhould not be 

Felony alſo, | | 


But the Caſe there put is, A Carrier does carry the 
Goods to the place appointed, and after takes them 
away and diſpoſeth of them, that is Felony, becauſe the 
Bargain fo2 his bzinging them was determined when 
be bought them to that place appointed, and the Poſſeſ- 
ſion then is in the firſt Dwner, | 


1 
o bd bd 


man having a Dwelling-houſe lets a Cellar, to 
ut of a Street and a Chamber, 
the Chamber, and the Cellar 
ight. M this be Burglary 2? 
a difference betwirt an Inmate 
and a divided Þouſe, which is, where there are ſeveral 
Doozs,and oneDwelling actually divided and ſeparated 
from the other, there it is Burglary, and ſhall be laid 
ko; bgeaking the dwelling Þouſe of him who hired the 
divided patt. But as to an Jnmate who goeth in at the 
ſame Dooz, be is in the Nature of a Lodger, and if 
bis Chamber be bzoken open, J thought it Burglary. 
But you. muſt lay the Indiament tog bzeaking the 
Dwelling-houſe of him that let it, and not of the Jn- 


mate, becauſe J thought it was but one Dwelling- 
houſe, in caſe there be Twenty Inmates: And tho 
there be a pzivate Contraa between the Parties, that 
bath not ſevered the Dwelling-houſe, (0 as to make 
them ſeveral Dwelling-houſes. Foz then, what need 
that differente of Jnmates and divided Þouſes? fo? — 

n 
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in Anmote both. a divided Dielling-Pouſe, be differs 


nothing from the other. But MW}, Lee deſired that it 
might be adviſed of, becauſe he ſaith their uſe hath been o; 
therwiſe,and he ſaid that elſe,if the Rooms of the Inmate 
where he lleth were bzoken open in the Might time, there 
would be no-Burglary, becauſe he ſaid the Contrac had 
ſevered them from the Dwelling-houſe of him who let 
them. But in that J differed; Fo2 J think that where there 
is but one out Doc, at which the Owner and Inmate 
enter, this remaineth to be all the Dwelling-bouſe of the 
Owner; and tho' the Inmate hath an Jntereſt- again 
the Owner that will not ſerve to make it the Dwelling- 
houſe of the Inmate, But the Ind iament muſt be fo2 
Burglary, in bzeaking the Pwelling-houſe of the Dwn- 
5 and ſtealing the Goads of the Inmate. (Quære.) 

ut foz the firſt Queſtion, pere a Cellar which hath 
its going inte it only out of the Street is let to a 
firanger ; If this Cellar be malen open, J concetve it 
no Burglary, fo? it is ſeparated by the Contra, any 
actually ſevered from the Þouſe by excluding all Com- 
munication with the Bouſe, no paſling being betwirt the 
Houſe and the Cellar, . So tt bath been reſolved, if a 
man let a Shop only, and ſever it from his pouſe fox 
Pears, &c. and the Party who bath the Whop doth not 
lodge in it, and this be ole open in the Might, this is no 
Burglary. Aud how to make ſuch a Cellar and a Cham. 
ber in the Dwelling · houle, which are let to anJumate to 
be the Inmate s Dwelling houſe, J do not well under⸗ 
ſtand: Then Mz. Loe ſaid it might be at ill Conſequencez 
fo2 now ſince the late. Fire, every Þouſe hath many In · 
mates, where the Inmates lodge. And ſuppoſe he who 
hath the Dwelling-houſe ( and lets the ſeveral Rooms 
to thole Inmates) ſhould in the Night bzeak open their 
Rooms and ſteal their Gooys; it would be hard if it 
ſhould not be Burglary. To that J lap it is Felony it 
the Owner of the Voule, if he ſteal their Goods; but 
to make it Burglary to beak his own Pouſe, in cafe 
the Law be as J ſuppoſe, that cannot be. And J (up- 
pole letting of Lodgings to ſeveral Perſons, voth not 
make ſeveral Houſes if they all go in at the Doo of 
bim who lets the Lodgings, and (a are but Inmates. 


But 
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But otherwiſe it is, if a man (ever ſome 
his Houſe, and make another Doo? to thoſe Ro 
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Term. Mich. 
13 Car. I. in R R. 


Sir Charles Stanlcys 
CASE 


is in ano- IR Charles Stanley and one Andrews, were 
i tryed upon an Jndiament of Murder. The 
Caſe was, Sit Charles Stanley wag arreſted by 
ö a Bailiff, and endeavoured a 
off a Piſtol at the Batliff, and 
with him and caſt him down, 
Servants and others who came | 
a Servant of the Batliff's who came in 
Bailiff : And it was Reſolved by all 
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Twiſdev, Windham, and Kelyng, 
wha ig arreſted. dati auy A& of 
a Reſcue, aud 
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Fozreſt, and being reſiſted, one of the Company when 

the Loy Dacres was a great way off, and not pꝛeſent, 

killed a man: Judged Murder in him and all the ref, 

- and the Lond Dacres was hanged. But it was agreed, 

that if the Party who is arreſted yields himſelf, and 

makes no Reſiſtance, but others endeavour to reſcue 

him, and he doth no ac to declare his joining with 

, if thoſe who come to reſcue him kill any of the 

Bailiffs, this is Murder in them, but not in the Party 

arreſted. But in this Caſe Sir Charles Stanley by ſhoot- 

ing his Piſtol, had joined in reſiſting the Authozity of 

Law, and therefoze a man being ſlain in this Ac, it is 

Murder in him. And as foz Andrews, there was 

no evidence, but out of his own Pouth; (ſome di⸗ 

ſcourſe as if he had ſhot over Sir Charles Stanley in 

Aid of him when he was down, but the evidence to , 

that was flight. But it was agreed by us all, Chat 

if a man be arreſted, and he and his Company endea- 

bour a Reſcue, and while they are fighting, one who 

knows nothing of the Arreſt coming by the way, goeth 

in Aid of the Perſon who is arreſted, and dzaws his 

Swozd, &c. here if any of the Bailiffs be killed, that 

Perſon who joined in Aid againſt them, tho he did not 

know of the Arreſt, yet is guilty of Murder. Foz a 

man muſt take heed how he joineth in any unlawful 

Ac as fighting is, fo2 if he doth, he is gutſty of all 

that-follows. And it being Purder to kill thoſe who 

come to execute the Law; every one who joins in that 

Ac is gullty of Murder, and his Jgnozance will not 

ercuſe him, where the Fac is made Murder by the 

Law without any Malice pzecedent, as in the —_— 
g 


88 


Murder andother Offence, 


kiliſng a Bailiff, But it two men $9 upon alice 
prepenſed to fight a Duel, and while they are fight- : 


ing, a man who is acquainted with one of them ſoin. 
eth and taketh his part and killeth the other, this 


is Purder in the Party who came with Malice Pre- 
penſed to fight ; but it is but Banſlaughter in him 


who came to his aid, becauſe in him there was: no 


but as to him it was a ſudden thing. And 
here the Law doth not impip Malice; as it doth 
who refifteth the Execution of Ju- 


| Term. 


* . 


Term. Mich. 


$ Will. z. 


Lies Caſe, in Banco R egis. 


T the Aſizes and Gaol-deliveryheld fo2 the Coun- 
ty of Cumberland, at Catliſſe, 15 Aug; Taft, befoze 
Sit Edward Ward Loꝛd Chtef-Baron, and Ju- 
ice Turton, Thomas Liſle Gent was indicted fo2 the 
Mut der of Richard Armſtrong, upon which he was ar- 
raigned and tried, and convicted of Banſlanghter 
only, Immediately after, John Armſtrong, Bꝛother of 
Richard, put into the Court a Bill of Appeal fo2 Mur⸗ 
det, and did then pꝛay by his Council, That the Ap⸗ 
peal ould be reteived and filed, and that Lifle ſhould 
Be immediately arraigned thereupon. Whereupon, and 
defoze the Appeal was arraigned, Liſle did demand the 
Benefit of his Clergyz And then the Bill of Appeal 
by the Council of Armſtrong was read in open Court, 
and Liſle did appear thereunto, and pzayed to be bailed, 
but refuſed to plead ; upon which he was remanded to 
the Gaol quouſque, &c. All which Pꝛoceeding was en- 
tred upon the Reco2d of the Indickment of Murder 
with the Convitton of Banflaughter, and was retur- 
ned upon a Certiorari into this Court, and thereupon 
the Appeal of Murder was alſo returned; but upon 
the Recozd of that, no mention was made ol any 
Pꝛoceeding. Liſle was alſo-bzought to the Bar upon 
an Habeas Corpus direteyto the Sheriff of Cumberland, 
and was committed Fo the W aragd (tho" be profes 
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to be ballen; but the Court did not think fit to bail 
him fo2 the pꝛeſent; fo2 it being the latter-end of the 
- 5m did adjourn the conſideration of it to = — 
472 ume Liſſe being bzoughtFt 
7 Sas of Sore be bg be 

ballen 


Qreeftidir was, ai vited 
of ef: "Thy might be —— — he had his 
Clergy? The Caſe of Dyer 297 & 42. is, That he can- 
not be bailed; which may be admitted tobe Law, fo? 
tho Juſtices of Oyer and Terminer and Gaol-delivery 
might not bail in ſuch a Caſe, yet the King's Bench is 
not reſtrained from bailing by E Sfartife r T ws 


2 Inſt. 185. but hath a liberty of bailing by the Com. 


mon-Law "if the perſon be not attainted. Aud ſo was 
it done in his this Cbduttt, xo Jac. Coke's Entries 355. upon 
the like Conviitfon of Manſlaughter, upon - Trial a 
Bar: The Court, withour, cal n the 
Fatt, fok time to abvife 

kü the Puifoner then to — 
ar: „it was quiefftoned; 

ie to now that he con 7 1 Conc; 
55 an not be gfben agarntt him, and if be 
eng the Benet of Clergy, allom it to htm? 
at the Bar it was reforved, 

foraſmuch as there was a Record of un returnec 
to the Hing Bench, the Court ought to proceed to Ju 
ment chereupon, cho there was an Aer returned tot 


commenced. 


» 


” 


0} 


For theſe Reaſons : 


1. Tho the Appeal was not totally diſcontinued, 
Hut had an exiſtence, pet it was without day; fo2 be⸗ 
ing commenced at the Gaol- delivery, it had no conti⸗ 
NUange upon it, no indeed could it have any, for nd 
bontinuance can be taken from one Seffion .of Gaol- 
delivery to\anothet, but from one day ts another ft 


map bs, if. that Sellion be adjourned, which doth not 
appear in this Caſe; but 15 Pꝛoceedings upon In⸗ 


dickments 


„ ' Lifie's —_— 


oa 
* 


1 


q 


| Life's Caſs. 


— — 


91 


diuments and Appeals commencevat one Gaol- delivery, 
unters Convicktons thereupon, are determined by that 
Seffion, ſo that this Appellant and Appellee have no 
dap in any Court; And the Appeal being removed in. 
to the King's Bench, the parties having no day in 
Court, the oiify means to retrieve it, is, fo2 the Ap⸗ 
peffant to come into Court, and pꝛay that the Ap. 
75 deu in cuſtodia Marr may be arraigned; and 

he was not in the Barthaf's cuſtody, take P?ocefs 
againſt him, 9 H. 4. 2. St. p. C. 651. which may be 
done at any time. But if the Appellee be deũrous to 
be dffehargey of che Appeal, then he ought to ſue a 
Seite facias awainft the Appellant, and if he doth not 
appear Nonfift hem, Sr. p. C. 70. a. b. From henee it 
is tu be concfwved, That fince the Appeal is withorrt 
dap, and cannot be proceeded upon unlets revived in 
the manner beroꝛe mentioned, there is no reaſon fo2 the 

burt to take any notice of ft, bt to pꝛoceed upon the 
onvicktun Had upon che Indickment, as it no Appeal 


dad been commented. 


2. The Court, as the mateer ffands upon this Ae 
cov, ought to pzoceev upon ehe Convittion ; fox it 
appears that not only the Indickment was pekerten, 
but even the Trial and ConviF#ion of Danughter 
tnas before the Appeal commenced ; and therefore by 
the expreſs words of ; H. 7. Thar in caſe of Murder, che 
Murdeters ſhall at any time be arraigned and determined 
at the King's Suit, within che year, withonr tarrying for 


an 15 ＋ Now yo rayragy oe proceeded upon, 
any tried bekoze the Appeal commences, che 
Court of Gaokdelivery ought to vetermine it; fo: tho” 
interpoſes after Conviition, and befoze the 


the Appeal 
Convif upon the Urvffment is called to Judgment, 


the Judgment upon it hath relation to the Con- 
1 and on the ofviny of it no notice is to de ta- 
ken of the Appeal, no2 is any Entry to be on Recozd, 
to hinver the Coart ny Juvgment A 
the Trial was lawfnl, the Judgment thereupon 
be as lawful; ife it would be in the power of 
a perfon'by I.. Appen tu renver the Qer dict 
fneffeitual, which is contrary to the woꝛds 2 


m if 
muſt 


— 
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Lifle's Caſe. 
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of the Statute; fo2 ſuppoſe the Convition had been 
fo2 Murder, the JndiXment being well commencedany 
pP2oceeded upon, the ſubſequent Appeal cannot obſlruif 
Judgment, but the Court ought to condemn the Pzi⸗ 
ſoner, otherwiſe the Statute of 3 H. 7. is not obſer- 
ved, which requires not only a Pꝛoceeding on the Jn- 
ditment, but a Determination: And the Statute 
would be as little obſerved if Judgment ſhould be re- 
ſpited upon the Conviction of Banſlaughter as upon 
a Convitton of Murder. _—_ | 


3- By the Common-Law no Convittion 02 Acquittal 
could be avoided by an Appeal interpoſing befoze Judg- 
ment: but tho Jungment was reſpited, the Defen- 
dant in the Appeal might plead the Acquittal o2 Con- 
vittion had in Bar to the Appeal, St. p. C. 106. 16 E. 4 
II. 45 E. 3. 25. 4 Rep, 45. Wrote and Wiggcs3 agat 
which there are but two Caſes, viz. 17 p. I. whic 
are contradi#ed by the Opinion and Obſervation, 
B. tit. Appeal 55. that declares the Common-Law to be 
contrary until z H. 7. The other is Dyer 296, p. 20. 
which is ſo very ſtrange, that it cannot amount to the 
leaſt Authozity. That Caſe was, viz. Out indited.of 
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Murder was convicted at the Gaol-delivery of Newgate, 
and befoze Judgment given the Wife bꝛaught an Ap» 
peal; to which the Dekendant pleaded, that ſhe had 
taken another Pusband in a Fozeign Country. The 
matter reſting about a year, the Jndifment was re- 
moved in B. R. and the party convicted called to Tubg:- 
ment upon the JndiXment, and he pleaded the Appeal 
depending; to which Nul tiel Record mag pleaden; 
but afterwards the Plaintiff in the Appeal was 
ſuited, and then Judgment ok Death was given agatt 
the Defendant. Obſerve, That Caſe. is 1eft with 
Quzre, and ſo no Judicial Determination as to 
Point, ſaving that the Man was hanged, 


x. The Court gave no Opinion concerning the lt 
ficiency-of the Plea. KP - | T5 ; RN 


.. It Uoth uot appear how the Plgintif became 
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* there was not any oppoztunity foz it; th 
it was irregular; fo2 the Plea was — by the 
Cortiotari ; fo all Removals of Cauſes upon Certio- 
rari's determine the Pleg3 therefore that Caſe is no 
Authoꝛity, but only an ÞHiſtozy of what was done; fo 
the man was well condemned and executed upon the 
Convittion, and thoſe ſcruples then made were 7 


1 4 


For which Reaſons the Court did arraign Liſle up⸗ 
on the Convidtton of Yanſlaughter, and he demanden 
his Clergy; which being allowed to him, he read ag 
a Clerk, and was burnt in the hand, 


Armftrong verſus Liſle. 
Mich. 8 W. 3. Rot. 565. 


N the Appeal of Murder befoze mentioned, the 
Defendant ſued out a Scire facias againft the 
Plaintiff to pzoſecute his Appeal, retomable Quinden” 
Paſch'; at which day the Plaintiff appeared, and by 
his Council at Bar did arraign the A It being 
yed that the Defendant might a thereunto, 
"Defendant pleaded the Jndi#ment, and Conviltt- 
8 ot Hanflaughter at the Allies, which was remo- 
ved into the King's Bench; and that no Judgment was 
thereupon given; and that at the time of the Ton- 
vittion he was, and yet is a Clerk; and then pꝛay d 
his Clergy, and offered to read as a Clerk if the 
Court would have admitted him thereuntoz; and that 
afterwards, on Monday poſt Craſtin' Pur Beatz Mariz 
Virginis laſt, being demanded by the Court, why Judg · 
ment fhould not be given againſt him, he demande 
the Benefit of Clergyz which being allowed to him, 
he read as a Clerk, and was burnt in the hand gr 
per Recordum, &c. with the uſual Averments. 


as to the Felony andPurder fenden Noe Gujlry. T6 


which 


„ 
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To which Plea the Plaintiff made a frivolous Vepli⸗ 
tation, and the Defendant thereunto demurred. 

30. 42 154 ; 4 | 
The Qneſtfon was, Whether this Plea was aged 
But to the Appeal? And it was reſolved by the whole 
Court;' That the Defendant being convicked of Ban- 
fatighter, and allowed the Benefit of Clergy, and 
ering as a Clerk did bar the Appellant of his Ap- 
peal of Murder. And tho' the Reaſons given in the 
fozmer Caſe may be ſufficient to juſtifie this Reſolutt- 
on; pet many things may be fit to be added fo? fur- 
ther Explication ok this matter, which hath fo2 a 
long time been in much obſcurity, and laboured un- 
der very great variety of Opinion. 


1. The Convittion oꝛ Acquittal upon an Indi#ment 
of Yurder oꝛ Banſlaughter was at. Common-Law, a 
god Plea in Bar to the Appeal. Foz the Pꝛoceeding 
upon the Indickment may be legal, tho the Appeal was 
then pending; And if the party convicted ſhould have 
had Judgment of Death given againſt him if he was 
no Clerk, there fs the ſame reaſon he ſhould hove the 
Benefit of the Convit#ton and Clergy ik he were a 
Clerk. ' The like if he be acquitted; faz if convicted 
he (ould luſter Death, therefoze if acquitted he ſhould | 
be vilrharged. 


To the Authoities befoze cited, theſe may be ad. 
ded, F. N. B. 1x5. h. where an Appeal of Murder was 
depending, if within the year and the day, the Juftt- 
tes of Gaol delivery did pꝛoceed to try the Appellee up- 
on an Judickment of Murder, and he was acquitted, 


he might have a Meit of Conſpiracy, tho'he was not 


tried upon the Appeal; which could not have been 


maintained unleſs the Acquittal upon the Judi ment 


Had been a perfet and ablolute Diſcharge of the Dr: 
fence, 21 H. 6. 28. Fitz. tie! Conſpiracy 6. 7 H. 4. 35. 
Hale 24. That an Atquittal upon an Indikment is a 
god Bat to an Appeal of Murder. The reaſon whereof 
more ſtrong in the Cale ot an Appeal of Death than 
any other Appeal, to wit, of Robbery 02 Larceny, 
(in which an Arquittal upon an Indickment would — 


- 
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and is to this day, a god Bar) St. Pl. Cor. 106. Fo2 
the Appellant ſeeks oniy Revenge fo2 the Death 
his Anceſtoz, without regard to the Publick: But in 
an Appeal of Robbery 92 Larceny, he is to: Reftt- 


tution : but if a perſon be murdered, the King pꝛole⸗ 


cutes to have an Example of Juſtice made fo2 the 
Safety of all his People; beſides, the King is moze 
concerned in Jntereff, being to have the Fozkeiture 
of all the Gods and Chattels of the Offender, and 
the Pear, Day, and Maſte of his Lands; 


Aud tho the P2oſecution at the King's Suit was 
frequently delayed fo2 the Benefit of the parties Ap- 
peat: yet that was not cx pviſione Legis, but ' meerlp 

the diſcretion of the Judges, foz the mo2e effettual 
Proſecution of the Dffender, by encouraging the per- 

ns who were moſt concerned, and therefoze were 
thought to be moſt ;ealoug therein. This appears by 
St. Pl. Cor, 107. Fitz. tit. Coron. 44. 22 E. 4. ' when the 
Juſtices did agree, That that courſe of delaying to 
paoceed on the Jnditment within the Pear ſhould be 
obſerved, fo2 the ſake of the parties Appeal, which 
was frequently p2aTiſed befoze, but not ſo firmip efta- 
bliched until then. Hale Pl. Cor. con. to 40 Aſſ. p. 40. 
But the Miſchief thereof being in ſome kew years 
perceived, occaſioned the making the Statute of 3 H. 7. 
which aboliſhed that Liberty which the Judges tun, 
and obliged them to pꝛoceed upon the Jndi#ment at 
any time within the Pear, and upon no account to 
tarry foz the Appeal ; and to encourage that Pzoceed- 
ing, ſaves the Benefit of the Appeal, notwithffand- 
ing the fAttainder oz Acquittal, ercept when Clerg 
was han; fo2 that Exception is to the Purvtew 


2 


Armſtrong verſus Liſle. 
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becauſe of the Jntereſt of the Appellant, who in a 
of Robbery ought to have Reſtitution, which upon un 
Indickment befoze 21 H. 8. he could not have; and in 
an Appeal ot Death the Mite oꝛ Heir might have Ex⸗ 
ecution upon the Judgment [notwithſtanding any Pat · 
don) in Revenge of the Injury done to her oꝛ him: 
And the pꝛekerring the Appeal then pending, to t 
Indickment, was no hurt to the Publick Juffire of 
Kingdom; fo? if the Appellant was Nonſuited, oz din 
releaſe either befo2e o2 after Attainder, the JP2ofecu- 
tion was devolved to the King, who might cauſe 
Pꝛoceeding to be upon the Appeal, and Execution to 
be had upon the Judgment. But at the Common- 
Law, if there was a default of Frech Suit, the Appeal 
was loft, if the Defendant did plead it in Abatement, 
Vide Stat. Glouc. cap. 9. Bra. lib. 3. x39. 2 Inſt, 319. 
Qui appellare voluerit, debet ille cui injuratus fuerir, 
tam cito quam poterit, Hytefium levare, &c. There- 
foe, by ſuch a negleit of Freſh Suit, the P2oſecution 
belonged to the King to proceed by was of Indick⸗ 
ment. But in that caſe the Appellee, upon an Ap- 


-peal commenced againſt him, could not take advantage 


of the want of Frech Suit, unleſs he had pleaded it. 
And in an Appeal of Robbery o2 Larceny, tho' the Defen- 
Dant did not plead in Abatement ko want of Freſh 
Suit, bus was thereupon convicted, yet the Appellant 
could not have Reſtitution unleſs the Jury did find 


But great Queſtion hath been made, of what ſhould 
be accounted a Freſh Suit? Vide St. Pl. Cor. 165, 166. 
where, upon conſideratton of all the Boks, it is 
ſettled, Thar it is not capable of any certain Definition, 
but muſt be determined by the Diſcretion of the Juſtices. 
Now if the Party robbed, be not as ready to p2oſe- 
cute his Appeal, befoze the Juſtices of Gaol Del. 
very, as the King's Officers are to p2oſecute an In- 
diftment, and the Dffender be in Gaol ; oz it the Par- 


ty chall chule rather to Pꝛoletute upon the Indick⸗ 


ment; this is a neglett of the Appeal, and a default 
of krech Suit, fo far as to veſt the Pꝛolecution in the 
King ; fo2 gb it is very reaſonable to pꝛeker the 
21815339 Appeal 
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Appeal ta the Jnvittment, yet there can be no reaſon 


to defer the King's P2oſecution by any affected 
in the Party that ſhould bzing his Appeal. There. 
koze, if atany time the Court did pꝛaceed upon an 
Jndi#ment , when an Appeal was depending; Jt 
muſt be pzeſumed, that the Perſon injured was Neg: 
ligent oꝛ Remils in the Pꝛolecution of the Appeal, o2 
that the Appeal was convenoufly bzought toobſtrut the 
King's P2oſecution, which is the ſame; in Judgment 
of Law, as if none was bzought at all, oz that the 
Party did choſe to pꝛoceed upon the IndiXment ra- 
ther than the Appeal. And therefoze at the Common 


Law in caſe of Death, and then, and now, in that ot 


all other Felony, Jf one were tried and acquitted up- 
on an Indictment, if the Perſon injured did bzing his 
Appeal, and the Defendant did plead his acquittal, 


the Appellant could not reply that he bzought his Ap- 
peal by freſh Suit; fo2 that would be to Arraign-the 
Juſtice of the Court in a matter that is left to be 


tried by Eramination; and to be determined by the 
Juſtices, fo2 the Appellant might bzing his Appeal 
covenoufly, oz if really, chooſe rather to pꝛoceed up- 
on the Jnvitment. 


Obj. But there is an objettion that ſeems plauſi- 


ble, which is, that befoze the Statute of 3 Hen.7. the 
Court was obliged by Law, not to pꝛoceed upon the 
Indictment of Murder within the Year and a Day ; 
fo2 though at Common Law, the Appellant was to 
make freſh Suit; pet the Statute of Glouc. chap. 9. 
hath given a Pear and a Day to the Appellant to 
bzing his Appeal, which is inſtead of freſh Suit: And 
therefo2e where there was kreſh Suit, the Court ought 
rather to pꝛoceed upon the Appeal, than upon the In⸗ 
dikment.- And ſince the Party hath a Pear and a Day 
to bzing his Appeal, there can be no detault imputed 
to him until that time de expired. 


Reſp. To this J anſwer. Firſt, Chat the King, 
as to his P2oſecution is not obliged by any wozds in 
the Statute, but only the Defendant, if the Appeal 
be brought within the rr diſabled to gb 


— 
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Armſtrong verſu Liſle. 


Abatement © thereof the want of freſh Suit. Fox 
tze Statute: was made fox the advancement of Ju- 
rr; dut it there ſhould be ſuch a conſequence 
denuten from it, that the Defendant could not be 
tried ugon' the Indidment within the Pear, it would 
teu much to the delay of Juffice, n 


Reſp. 2. Secondly it appears, not only by all the 
Bons befoze mentioned, that the not pzoceeving up- 
on the Mblitment was only an Agreement 
the Juoges themſelves; but the recital of the Sta- 
tute of 3 H 7. voth not mention that, that delay 


wers by Laws but only that it was uſed to tarry. 


- Reſp.3. Thirdly, That Agreement of the Judges 
plainly Gews, that it the Defendant han been tried 
and acquittew” 92 convitted, that would have deen 
a ood dar to the Appeal, otherwile that delay was 
to no purpoſe. Felt bo: 10.301 . 


Refp. 4. Feurthly, The Defendant in the Appeal 
could not hinder his being tried upon the Jnviwment, 
fo2 he could not plead the Appeal depending, either 
in bar, oz in delay of the Trial, 43 E. 3. 25. a. 31 H. 
6. 11. N, if he was tried and acquitted upon the 
Judidment, and yet Houtd be ſtable to the Party's 
Appeal, his Life muſt de twice in jeopardy; \o that 
though the Judges din vo an injury to the Appellant 
in trying the Puloner wpon the JitdiX#ment, either 
within the Year, oz pending the Appeal, (which is 
not to be ſuppoſed) pet that ought not to affet the 
Appellee, who could not pꝛevent his being tried. 


It is in the next place to be conſidered, whether 

the Court can delay the allowing of Clergy, to a 
Pyſſoner condicken of a Crime within the benefit of 
it. And if the Court ould reſpite the allowance of 
Clergy, what the conſequence would be. 


She Coutt ought not to delay the 1 8 
dung the benefit of his Clergy ; toz it 115 richer 


he be capable of it, Hob. 289. Scarle againſt Williams. - 
a Firtt, 
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Jt may not be immoper to enquire how his 
of having Clergy yi cammence. Secondly 
Lapmen came ta be intitied to it. This 
right began by an encrgachment of the Pope upon 

| wer, in the behalf of the Clergy; 
Pope by bid Eccleſiaſtical Confitutions 
| lay, exempt: from the Jurif- 
es. - Therefo2e, though the whole 
upon it, as appears by St. 
Ar Cler C. v5, that Clericus coram Seculari Judice ju- 
dicari non debet in cafe of Life oz Bember ; yet the 
urts did not wholly yield to this Im- 

in part, and qualified it in a great 


1. They would indi# Clerks fo2 Felonies, and 
Crimes as well as others, and p2oceed thereon, un- 
til the Dzdinary did demand them, And if the O2di- 
nary would not demand them, antientiy the Ring 8 
Courts to no notice of them; but would pꝛoceed to 
Convittion, Attainyer and Execution. And if the 
Dzdinarp did claim Clerks befoze Convtiition, then 
an Inquiſition was taken, whether the Party was 
Outlty oz not, ut ſciatur qualis Ordinario deliberatur, 
and it acquitted, diſcharged ; but if found Guilty, 
then delivered to the Ddinary, who was to pzoceen 
to Purgation. This pzivilege ſo reſtrained and oz⸗ 
dered, was confirmed and eſtabliſhed by the Statute 
of W. 1. cap. 2. and thereby became an undaubted 
right to all Clerksz which was confirmed and allow. 


ed by divers Acts of Parliament ſince. But then the 


Oꝛzdinary was to p2oceed to depzive the Clerk of his 
Character, it he could not purge, whereby he became 
a meer Lapman: Fo2 though at firſt the Clergy ne- 
ver intended that any (ould have that pzivilege, but 
thoſe who were in Holy Dzwers; yet afterwards they 
extended it to thoſe who were not ſtrictly in Oꝛders, 
but were aſſiſtants to them in doing Divine Offices. 
See Linwood 92. That they ſhould have the pzivilege 
of Clergy, who had but primam ronſuram, which fo2 
the purpoſe was the Clerk that ſung o2 ſet the Pſalm, 
who was compꝛehended under the wozd Clericus, Lin- 
W 


— 
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wood 17. So was the Dooxkeeper, of the Church oz 
Chapel, the Reader, Exoztiſt, Sub-Deacon, which 
becauſe the Temperal Courts did not readily-allow, 
occaſioned the complaint of the Clergy, as appears 
by the Statute in 25 E. 3. cup. 4. That Clerks Secu- 
lars, &c. had been D2awn and Hanged, by the award 
of ſecular Judges; in p2ejudice of the Franchtzes, 
and in oppoſition to the jurisditton of Holy Church. 


 Therefo2e it was granted by the King, that all man- 


ner of Clerks, as well ſecular as Religious, which 
Hould be convi# befo2e ſecular Juſtices, ſhould have 
that puvilege; which wozd Clerk in that Statute 
hath reference to the Canon Law, and being made 
to eſtablich a pꝛivilege claimed thereby was erpound- 
ed by it, which included all that were of thoſe inkeri⸗ 
o Dwwers. And from thence it is to be obſerved, 
occaſion was taken in after-times to alter the me- 


thod of allowing Clergy ; foz at the Common Law, 
if the Party had not demanded his Clergy befoze 


Conviction, he loſt it, Sr, P. C. 151. Priſot © Chief 
Juſtice of the Common Pleas in the time of H. 6. made 
an alteration, and would direct the Party indicked 
oꝛ appealed to anſwer to the Felony, and after Convi- 
ion upon his demand allow him his Clergy, which 
courſe has been ever ſince obſerved, being grounded 
upon the ſaid Statute of 25 E. z. cap. 4. that allows 
ft to Clerks after Convittion, | 


Now the next enquiry will be how meer Laymen, 
who had no relation to any Eccleſiaſtical Employment 
came to enjoy this P2ivilege. Jt is to be known that 
in thoſe days few were bꝛed to Literature, but thoſe 
who were afuallyin Ozders, oz educated fo2 that pur- 
poſe. And therefoze the way of trial whether one was 
a Clerk 02 no was by Reading, of which the Court 
was Judge, and not the Owtnary ; fo2 if he could not 
Read the Court would not deliver him as a Clerk, 
tho' the Ddinary did claim him. And if he did Read, 
he ſhould be allowed as a Clerk, tho the ©2dinary 
refuſed him. See St. Pl. C. 131, 132. where the 
Books are quoted, the variety of Opinions conſider- 
ed, and the Law ſetled, And reading being the way 
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» whether a Pan were a Clerk 02 not, with- 
further examination into any other qualification, 
'Pexſons that ſa appzoved themſelves by reading 
-Allowep to be Clegks, which is an equitable 


aig that Paivilege, becauſe they were tried and 
nn bp $etr reading to be Clerks. re 


Aud turther, the allowing Clexgy ta Lay-men that 
ſeemed E 


Read, | 
„in pzeſerving its Succeſſion, by erempting 
ſuch who were capable of receiving any O2ders, when 
s was occaſion f0z- their Service: Fez though 
en wers never (0 well qualified to; being Clergy- 
3 yet by the Canon Law, Which is fill in force they 
not to recelve any ©1yers, until a place was 
2 them; which favourable confrution of the 
in not confining the benefit of Clergy to 
were atually in Obers, but who were ca- 
» teteined conftant- appzobation any 
Hes, 7. cap. 13. that ena, that e- 
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auffrution . of- thoſe Statutes, that eſtablichen and 


very much in favour. of the 
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out contradiction dy our Boks, which 
never was condemned in Parliament, oz ined 
of as a grievance; but rather appꝛoved of. Aud the 
Statute of 18 Eliz. being made, extends to all Per- 


ſons,” that at that time were admitted to the benefit 


of Clergy, and uſed to be delfvered to the D2dinary ; 


whereby every Perſon, as well Lay, as Spirttual, 


hath a right to the benefit of that Statute. foz the 

firſt Offence, in the ſame degree as Clergy-metr 

= greateſt Dxders had befote. The Statute enaits 
at, : 794 . 1 1 RN ee 2 


1. One that chall be admitted to the benefit'of his 
Clergy (which is, every one that demands it and 
Reads) ſhall not be delivered to the Ozdinary: Bu 
after reading, and burning in the Hand chall be dell. 
vereds which amounts to, and Hath the ſame elfen 
as a Purgation befoze. Vide 5 Rep. 115. Foxley's Caſe, 


2. I the Offence be hepnous, the Court in dittre · 
tion may infliX any other Puniſhment, not exceepin 
a year's Jmpziſonment 3 whereby there is no 
left fo2 the Court to erclude him from the benefit 
his Clergy, upon which his Diſcharge depends. Ant 
if it be ſo heynous, the Court ought to pꝛoteed re- 
gularly and give him that additional Puniſhment, 
that the Law doth direct after Clergy had. Oo that 
the Court is bound up to that manner of pzoterding, 
which the Statute Hath pꝛelcribed; but to remand 
him to Gaol without doing either, is without any 
Warrant, Rule oz Method in Law, and contrary not 

In 


— 


only to 18 El. and 3 Hen. 7. but to the 25 Ed. 
the recital whereof, complaint was made that C 
being attainted were remanded to Gaol upon a Sug 
geſtion that other matters were againff them; pet the 
Law was, that thoſe Clerks ſhould not be remanded 
to Gaol, but pꝛeſentiy arraigned of all againſt them, 
otherwiſe immediately delivered to the Oꝛdinary; fo 
that he ought not to be kept longer than the ſame 
Seſſion oz Gaol-delivery, though he was. indited fo2 
other Crimes. Vide St. Pl. C. 152. 
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It is pot enough.fo ſav. That where chere is am ab- 
ſolute Acquittal, he ſhould be liable to the Appeal. chere 
fore much more where he is gopvicted of : Manſlaughter, 
and acquitted of the Murder: q firſt, the Statute 
3 H. 7. makes him liable in the one Caſe, and exempts 
mu. 1572) v7 G: Wong 47 


. In many categ a Conviction and having Clergy 
tonduces moze ta the Safety ofthe P2iſoner than an 
Acquittal; fo2 if the Pꝛiloner were convicted and had 
his Clergy, he was thereby pjſcharged of all Crimes 
committed befoze Clergy had, until 8 Eliz. But if 
he had been. acquitted, be liable to anſwer fo2 
any others committed befo2e 
2 And. 114. And tha the Clergy. be tahen away from 
Murder, with which he is charged in the Appeal, yet 
that makes no alteration ; fo Banflaughter is the 
ſame Dffence, only differing in Circumſtance and De- 
gree 3 and at the time of the making the Statute-of 
3 H.7. Clergy might be had fo the One as well as 


- the Other 3 and the ſubſequent. Statutes of 23 H. 8. 


and 1 Ed. 6. have not that effect as to hinder him 
from having his Clergy toꝛ any Offence fo2 which he 
was not excluded from it. Foz it would be very 
ſtrange that the 13; H. 8. c. 1. and Ed. 6. c. r2, ſhould haue 
thoſe conſequences, firſt, by taking away Clergy fo2 
Murder, to hinder one from; the enjoyment of it that 
is only found Guilty of Manſlaughter, tho' appealed of 
Murder; and ſecondly, to put a Man. upon another 
Trial koz his Life, when he was befoze in danger of 
it, which is contrary to a Paxim of the Common- 


Law, 4 Rep. 45. Vaux's Caſe. 14% 381 


3. To ſuſpend the Alowance of Clergy, is to take 
away a Pan's Defence, whereby he might pꝛevent the 
being convicted of Murder, which Conpiition depzives 
him of his Clergy 3- foz; notwithffanding; theſe Sta- 
tutes of 23 H. S. and 1 Ed. 6. if a Man had been conuiſted 
ol another Manſlaughter * and had his Cler 
gy, he might have pleaded chat Conviction and Allow- 
ance of Clergy in Bar of an Appeal oz Indictment of 


acquittaly Dyer 214 


Murder committed befozx Clergy hav, tho ouſted of 
Clergy if convitted, Dyer 214, gkd's H. Ce rect- 


tal of the Statute wems that the Law mas d, tilt 
altered by that Statute; which by no conſtruttton can 
extend to-this Caſe, becauſe-it ig the ſame Ouence. 


7. onght to be taken firictly, 
ans ; 48111. T3 44 
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4. It is fit to conſider what the conſequence would 
be to the Defendant” in an Appeal of Murder, if he 
had been convited of Banflaughter, and the Court 
ſhould not call him to Judgment, whereby he could 
not have the oppoztunity of demanding the Benefit of 
his Clergy, which he is not to have without demand- 
ing it, Hob.a89. Scarl and Williams; o; at leaſt, if he 
had demanded the Benefit of his Clergy, and noRe- 
toꝛd made of it: Firſt, it would be an apparent injury 
done to the Publick Jnſffce of the Kingdom, in not pꝛo⸗ 
ceeding to Judgment upon a Convittion, unleſs there 
be ſome reaſon in point of Law appearing upon that 
Reco2d of Convifton that may juſtiſie the Court to ad. 
viſe andconſiver. 2dly, It would be a great abſurdity to 
try a Man in oꝛder to hang him, and pet if the Uerdif# 
be ſuch that he may be ſaved, be ſhall be depꝛived of the 
Advantage thereof, which is to ſubjet the Life of a 
Man to the arbitrary diſpoſition of the Court, tho there 
be a Law by which he might be ſavey. But this delay 
of the Court ſhall never turn to the Damage of the 
Paiſoner3 fo? if he be a perſon capable of having his 
Clergy, he may plead the Convittion of Banſlaughter 
upon the Indickment, and that he was a Clerk, and 
was ready to have pzaped his Clergy in Bar of the 
Judgment, and that the Court, without giving him 
an oppoꝛtunity to demand his Clergy, did remand him 
to Gaol ; fo2 the delay oꝛ doubt of the Court, notwith- 
ſanding there might be cauſe of doubt concerning it, 
ſhall not pꝛejudice the party, 4 Rep. 45, 46. Burgh and 
Holcroft's Caſe is full in point: There the party was 
called to Judgment, and did pꝛay his Clergy, but the 
allowance thereof was reſpited by the Court upon a Cu- 
ria ad viſare vult; pet it was as effeitual to him, and al- 
lowed to be as good a Plea in Bar to an Appeal of 
Murder as if it had been allowed to him, becauſe the 
reſpiting of it was the At of the Court. Jt would be 
wonderful ſtrange, that the delay of the Court in one 
Caſe ſhall not be a damage to the party, and in the 
other it ſhould, The not calling him to Judgment is 
as much the delay of the Court in one Caſe, as the 
reſpiting the Clergy in the other; both are as much 
without the Letter, and within the ſame Equity of the 
Saving in the Statute, Ee Theſe 
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Theſe Matters ſeem to make this point very clear ; 
and being ſo obvious, it is a great wonder that ever 
any queſtion ſhould be made of it; yet it is moſt ter - 
tain that Tothill, Vardly, & al, were in 18 Car. 2. tried 


in Kent befoze the Loꝛd Chief: Juſtice Bridgman fo at 


Murder, and convicted of Panflaughter, and he re⸗ 
fuſed them the Benefit of Clergy: upon which an 
Appeal was bought in the King's Bench, and the par« 
ties pleaded Nor Guilty, and were tried again, Kelyng 
then Chief Juſtice, Twiſden,” Wyndham, and Morton, 
Juſtices. TUhether they were acquainted, with the de⸗ 
ferring to pꝛoceed to Judgment at the Aﬀizes, and 


did appꝛove of it, doth not appear. Mans 


Since. then there have been divers other Caſeg, 
which in the laſt Reign were retolved by all the Judg. 
es 2 That the Court might delay the calling 
— onvict = OT; = _ him ned praying. 
his Clergy eſpecially if any were ing be- 
fore it was allowed, in order to make the Deſendant K. 
able to the Appeal. One was the Caſe of Goring and 
Deering, where the Dekendant pleaded his Convixkion 
of Manflaughter upon an Indictment, That he was a 
Clerk, and ready and deſirous to have his Clergy, if the 
Court would have called him to his Judgment. That 
Plea was ovex-ruled, and upon his Plea over, Not 
Guilty, he was tried befoze me, Paſch. x W. & M. at 
Niſi Prius in Middleſex, and again convicted of Man - 
llaughter, and the burning of his hand was pardonen 
J did not hear the Reaſons of that Judgment, but 
ſuppoſe that Pꝛecedent of Tothil and Yardley, which 


was made by lo great a Man as myLo2d Bridgman, who 
poſſibly might do it only to have the Point ſolemmy 


ſettled and determined, and ſome other ſitbſequent in | 
ſtances in purſuance thereof, did pꝛeball: But not» 
withſtanding what had been ſo pꝛackiſed, and after» 
wards ſo folemnly reſolved, we did, upon the Reaſons- 
befoze mentioned, reſolve, That the. Defendant Les 
Plea to the Appeal was a good Bar, atv gave Judgment 
fox the Defendant. 4 | Wha hs 


From 
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From the Batter of this Debate be da 
- theſe four Concluſions ; un 


1. Ik one be inditedof Murder, and thereupon con: 
viited of Manflaughter, and the Court will not call 
him to Judgment, but continue him over to another 
Gaol-delivery, upon a Curia adviſare yult de Judicio, &c. 
if an Appeal of Murder be bzought, he may plead his 
Convittion, and his being a Clerk and ready to read 
if the Court would have allowed him, 


2. (hen the IndiXment and Convition of Man⸗ 
flaughter and Appeal are removed into the King's 
Bench, that Court is bound, ex Officio, to call the 
ory; to Judgment, and if he pzay his Clergy, to al- 

it to him. and oꝛder him to bebutnt in the hand. 


. * 


14 When at the ſame Seſſions 02 Aſſizes there is an 


ictment and an Appeal depending, it is mot juſt 
to pꝛoteen upon the Appeal, if the P2oſecuto? deſires it, 
= the Court in Juſtice is obliged therennto; becauſe 
the Stat. 3 H. 7. doth not fozbfd it, fo2 the words are, 
That there ſhall be no tarrying for the Appeal; but if the 
Appeal be teady, it ought to have the p2eference + Pet 
if the Court ſhould pzoceed to try the P2iſoner upon 
the Indictment, befoze he be tried upon the Appeal, 
and he be convited of Banſlaughter, and hath his 
Clergy, it will be a god Bar to the Appeal; fo2 there 
may be a juſt cauſe fo2 the Court to pꝛeter the Indict- 
ment to the Appeal ; as, Jf the Court ſhall find that 
there is like to be a faint oz a covenous P2oſecution 
of the Appeal, in over to acquit the party; fo2 the 
Intereſt of the Crown, and the ſake of Publick Ju- 
ſtice, the Court ought to try the P2iſoner upon the 
Indictment rather than upon the Appeal, fo2 otherwiſe 
9 1 upon a faint Pzoſecution will conclude 
the King. | 


4. Ik upon an Indickment of Purder the party is 


convited of Manſlaughter, and immediately after, at 
the ſame Gaol-delivery, the Wife oz Deir of _— 
ce 


Armſtrong verſus Lille. 


ceaſed ſhall put in an Ap it is moſt juſt fo} the 
Court to call the Convift to Judgment upon the In- 
dictment, and to allow him bis Clergy, befoze he be 
put to anſwer to the Appeal, and then he may plead 
the Convidtion'and Clergy in Bar of the Appeal; fo 
tho? it be the ſame Seſſions, and the Appeal hath rela 

tion to the firſt day of the Seſſions as well as the In- 
dictment, yet there being a Keco2d of a Pꝛoceedin 
upon the Indictment, it is pleadable in Bat, and m 
(op averred to be — fame day befoze the Appeal com. 
menced; oz if the Appeal be commenced befoze the 
Trial, if it appears to the Court the Conviction was 
befoze- Plea pleaded to the Appeal, it is ſufficient : 
Foꝛ, ſuppoſe a Man is invited of Murder, and tried, 
and convicted of Banſlaughter, oz acquitted, and at 
the ſame Seſſions 02 Aſſizes there is a Coroners Inqueſt, 
he may plead his fozmer Acquittal oz Conviition-in 
Sar of the other; Tho' the Courſe now uſed to pꝛe⸗ 
vent that Trouble, is to charge the Jury with both 
Inquilitions at the ſame time, yet anciently it was 
2 1 — . 3 will _— DES Con- 
an er gy, he may inſiſt upon | 

it befoze he anſwers to the Appeal. , | 


Note, Theſe Reaſons were not ſolemnly Ae In 
Court, but afterwards were put in r and form 
by the Chief Juſtice. 


772111 k 3 VOM N a 


— * 
5 2 
* i . as 


"I" - me „ * 1 , 
* * _ 
£7, SBI? © 


4 


HOP 11 7 | V's 
an, 

: =. 4 : , 198 « — 

* 4 f . | TEE) 
* 111 7? 177 Y 1 2 
SE __ ow & 9 1 „ 
us N 
$ | 
. 
* _ * Wo 

wy ® A 8 

” 


13 W. z. 


* 


2 — 
—— 


Rex verſus Plummer. 
| Coram Rege inter placita Coronæ Rot. 2 5. 


5 


ummer the Pꝛiſoner was indicked at the Afſizes 
held faz the County of Kent, 29th. of July, 
12 Will. 3. The Indickment ſets fo2th that John 
Glover, and Benjamin Plummer the Pꝛiſoner, and others 
13 March 12 Wil. 3. did of Malice fozethought make 
an Aﬀault upon John Harding, and that John Glover 
having a certain Fuzee in his Hand charged with 
Gunpowder and Bullet, did felonjouſly, voluntarily 
and ok his Malice fozethought diſcharge the ſame 
againſt the ſaid John Harding, and thereby gave him 


a mo2tal Wound of which he inſtantly died. And that. 


Benjamin Plummer the Pꝛiſoner and others of their 
Malice fozethought, did aid, abet and aſſiſt the laid 


John Glover in committing the Murder akozeſald. 
Benjamin Plummer pleaded Not guilty, and the Jury 


did find this Special Uerdif, viz. 


That Joſeph Beverton was duly appointed to ſeize 
and appꝛehend all ſuch Mol of the growth of this 
Kingdom, that ſhould be carried to be tranſpozted in- 
to Parts beyond the Seas, and alſo all ſuch Per- 
ſons as ſhould carry the Ml in ozder to be tranſpo?- 
ted. And that Benjamin Plummer, John Harding, and 


Ff © others 
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others whoſe Names are unknown, to the number of 
eight Perſons, the ſatd 13 of March about 12 of the 
Clock at night, about 7 Miles from the Sea, did 


load 3 
of th 
into 


ſes With Eight hundzed poun Mal 
wn Dee: hu & 4 2 it 
And Jeicpht Be avitgmotite there- 
of, came with divers other Perſons to his aſſiſtance, 
to a certain Lane about 2 Miles diſtant from the 
Sea, in o2ver to ſtogand ſeize the Col ſo intended 
to be tranſpo2ted, and placed themſelves in divers 
places about the Lane; and Joſeph Beverton with his 
Company taven with (ii, pzo- 
nounced a Match Mozd agreed on betwen him and 
his aſſiſtants; and thereupon all of them uſed theic 
utmoſt endeavoar-to\'fetze che Ml, whereupon one 
of the eight Perſons in company with Benjamin Plum- 
mer; Whole name is unknown, did ſhot off the Fuzee, 
ag 2 x — 3 — 15 — being one 
of the eight Perſons, and a Partner with them in 
that segn ak erantpozting the Wal, of which 
Wound he vied. 5 * 


- The quellen is upon this Special Cerdi#, Wherker 
Benjamin Plummer be guilty of the Murder as in 
the Tadi&ment, or ſb much as of the Death of Johs 
Harding, | 


To put the Cale in as few woꝛds as may be, fo 
as to being it to a point, ft is no moze than rhis. 
Eigbt Perſons hiv loaded a quantity of Wool to car- 
54. to be tratiſpo2ted 3 of which the King's Officers 

nx intelligence, did in the night-tinie as they 
were carryinx the Wool, meet to oppoſe, and to ap- 
pehend them, and they met in a Lane, and upon a 
Watch Wow given by the King's Officers, one of 
the e Perſons ſhot off a Fuzee, and killed ano- 
er of the eight Perſons, Whether the others of the 

t (beſides him that tot off the Gun) be gute 
of the Murder of the Perton lan? | 


n 


\ 
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Apon this queſtion uli the Judges have been con- 
ſulted, - And we are all of Dpinton, that Benjamin 
—.— is — — Lg the Burder of John Har- 
ding.” The teaſons of the Judgment were given by 
the Chief Jultice. N by 


2. It voth not appear by the finding of this Spe 
cial Uervif, that Glover o2 the Perſon unknown that 
ſhot off the Gun, did diſcharge it againſt any of the 
King's Officers, but it might be ko ought appears 
foz another purpoſe; though upon the particular ctr- 
cumfances in the Special Uerdiit, there is an Eui⸗ 
dence that the Gun was diſcharged againſt the King's 
Offfcers, ann ſo it might reaſonably be intended, 
conſidering they were all armed, and in pzoſecutſon 
of an unlawful aft in the night, which they deſigned 
to juſtiae and maintain by fo2ce : eſpecially when the 
Gun was wat of upon the Match Moꝛzd given, the 
Rings Officers were endeavouring to Seize the 
Mal; The Jury thereupon might well have found 
that the Fuzee was Diſcharged againff the King's 
Dfficers 3; but fince they have not found that mat- 


tively, and are not to judge the Law upon evidence 
of a Fat, but upon the Fat as it is found, 


Therefo:e it is fit to conſider in this caſe 1. What 
crime it is in the Party that ſhot off the Gun that 
Killed Harding. | 


2. How far the reſt of his Company that were with 
him chall be concerned in the guilt of it. 


1. Me was upon an unlawful deſign, and it he had 


in purſuance thereof diſcharged the Fuzee againf any 


of the King's Officers that came to reſiſt him in the 
pzoſecution of that deſign, and by accident had kil- 
ed one of his own accomplices, it would have been 
Murder in him. As if a Man out of malice to A. 
tots at him to kill him, but mifſes him and kills 
B. it is no leſs a Murder than if he had killed the 
Perſon intenden. Dyer 128. Cromp. 101. 2 


ter, Me are confined to what they have found poſt- 


— 
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Com. 474. Saunder's Caſe, 9 Rep. 91. Agnes Gores's 


Caſe 


22 8 


But 2. It not appearing that he diſcharged dis 
Fuzee againſt the King's Officer, Jt map be that de 
diſcharged it either out of ſome p2ovoration from 
Harding, 02 wflfully out of ſome pzecevent Malice 
againſt him. 0 | ' 93 T2. 


1. Jt ſeems to me hard upon a Special Uerdif 
to conſtrue that the Fuzee went off by accident, bur 
it muſt be underſtood to be voluntary; though even in 
an JndiXment fo2 BWanſlaughter it is requiſite that it 
ſhould be averr'd that he diſcharged it voluntarfſy's 
but in a Uerdi# it need not be ſo alleged, but 
ſaying he did it muſt be underſtood to be with, and 
not againſt his will; fo2 where any one upon any 
killing of a Man is to be diicharged by an involun ; 
tary killing, it muſt be ſo found, without which it 
muſt be underſfod to be voluntary; fo a Man being 
a free Agent, if he be found to do any At, it muſt 
be ſuppoſed to be with his will, unleſs it be ſpecfal- 
ly, and particularly found to be againſt his will. 
Therefoze when. a Man is indifted fo2 a voluntary 
killing, if he did kill the Man by miſadventure, the 
ſpecial Circumſtances of the Caſe muſt be found, that 
it may appear to the Court to be by accident. 


2. But in the next place, ſuppoſe that he that 
ſhot off the Fuzee did it out of Malice pꝛepenſed a- 
gainſt the Perſon flain, whereby it would be Murder 

in him. Then the queſtion will be, whether the ref 
of his Accomplices ſhall be adjudged to be pzinti⸗ 

pals to him, as Aiders, Abetto2s oz Aﬀſiſters to that 
Murder. And we all held that they would not be 

P2incipals. Fo2 though they are all engaged upon an 

unlawful At, and while they. were afually in ft, this 

Murder is committed by one of the Company ſo en- 

gaged, pet it does not appear to be done in pzoſecu- 

tion of that unlawful Ack, but it may be upon ano- 

ther account, and thoſe who are in the unlawful 

At, not knowing of the deügn of bim that killed 

| | the 
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the other his Companion cannot be Guilty of it. 
This notion that hath been received, that if divers 
Perſons be engaged in an unlawful Ac, and one of 
them kills another, it ſhall be Murder in all the reit; 
is very true; but it muſt be admitted with ſeveral 
qualifications. Firſt, The Abetto2 muſt know of the 
malicious vpeſign of the Party killing; as fo2 the 
purpoſe A. and B. having malice engage in a Duel, 
C. a Stranger vf a ſudven takes part with A. who 
Allis B It's but Banſldughter in C. becauſe he knew 
not of the Balice, though it de Burder in A. 14 Jac. 


Dir Ferdinando Cary's Caſe, Plo. Cromp. 101. Crom. 23. 


It divers Men lie in wait to beat a particular Perſon 
and one of them whtle they are in pzoſecution of that 
unlawful Deſign, out of Malice he had to another of 
his Companions finding an oppoztunity Kills him, the 
reſt are not concerned in the guilt of the Fat. 


At the Seſſlons at the Old-Baily, December 1664. 
The Caſe upon the Evidence tas, That the Secre- 
tary of State made a Warrant to appꝛehend divers 
fulpetev Perſons, which was direted to a Peſſen⸗ 
ger, who having notice that they Were in an Houſe, 
deſired ſeveral Soldiers to aſſiſt him in the appzehend- 
ing of them, but in the doing thereof they bꝛoke o⸗ 
pen the Dos, and ſome of the Soldiers fole ſome 
Gods. Jt was held that the Marrant then p2odu- 
cen was not ſufficient to break open the Dons of the 
Houſe without a Civil Dfftcer. Secondly, Though 
the breaking open the Dez was an unlawful Ack, of 
which all were guilty ; yet was it Felony only in 
thoſe that ſtole the Gadds, oz knew of the deſign of 
ſtealing, and conſented to it; but not in the others 
that were concerned in bzeaking open the Dos: No 
moe in this caſe can the reſt of the Company be ſaid 
to be guilty of the killing of Harding, unleſs they 
knew of the Perſon's deſign to kill him. 


2. The killing muſt be in purſuance of that unlaw⸗ 
ful Ac, and not Collateral to it. Ag fo2 the pur- 


poſez It divers come to hunt in a Park, and the Keeper 
Ox com- 
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commands them to ſtand, and reſiſts them; if one of 


the Company kills the Keeper, it is not only Bur- 
der in him, but in all the reſt then pꝛelent, that came 
upon that deſign, fo2 it was done in purſuance of the 
unlawful A#, 2 Roll, 120. Palm. 35. the Caſe of Wor- 
mal and-Triſtram. Lozd Dacre's Moor. 88. 


| ts [ (5a blf 

But ſuppoſe that they coming inta the Park ta 
Hunt, befoze- they ſee the Keeper, there is an acct- 
dental-Quarrel happens amongſt them, and one kills 
the other, it will not be Murder but Banſlaughter z 
and in the reſt that were not concerned in that Quatre 
rel it will not be Felony, So if one kills his Com⸗ 
panion upon a fozmer Malice, the others will not be 
concerned in it, therefoꝛe cannot be Abetto2s becauſe 
Strangers to the deſign. And that koz ought ap⸗ 
pears might be this Caſe, foʒ my Bꝛother Gould that 
tried this Cauſe infozms; us, That there was ſome 
reaſon to believe that he that diſcharg'd the Fuzee a- 
gainſt che Perſons flain, did it upon the account 
that he conceived that the other had betraied their 
deſigns and no doubt it was Murder in him that 
thot off the Fuzee, but not in the others unleſs pꝛivy ta 
his purpoſe, fo2 it was not done in pꝛoſecution of that 
unlawful At ; but if he had ſhot off his Gun again 
the King's Officers, and by accident had killed one 
ok his-own Party, all the reſt of them would have 
been Abetto2s and Pzincipals. | 


Dyer 128. p.60. This caſe is put A. and B. are 
fighting together out of malice pꝛepenſed, C. comes 
to part them, and A. kills C. this is Purder in A. 
and ſome ſaid in B. alſo, but the majoꝛ number were 
of a contrary opinion; fo2 though B. was engaged in 
an unlawful At as well as A. yet the killing of C. by 
A. was not in purſuance of, but Collateral to it, but 
the killing of C. by A. was Murder, becauſe he kil- 
led one doing his ty which was enneavouring to 
keep the Peace; and would have hindzed him from 
wiling B. again whom be had MalicgeGGG. 


Ci, e 
3. There 


Rex verſus Plummer. 
3. There is another qualification of this Rule, 
That the doing an unlawful Ack whereby a Perſon is 
flatn ſhall make the killer to be a Burderer, is, That 
the unlawful Ack ought to be deliberate. Foz ik it be 
ſudden, as upon an Afray that ſuddenly falls out, and 
the Parties are divided amongſt themſelves. and fall to 
fighting, and one kills the other it is but Ba h- 
ter. So if upon a ſudden Aﬀray the Co 02 0- 
ther Perſon comes to keep the Peace, and ſome 
knowing him to be the Conſfable oz Perſon coming 
to keep the Peace ſhall kill him, Jt is Purder in 
him and all that aſſiſfed him in the doing of it; but 
in others that continue the Aﬀray, and knem nat that 
the Conſtable, o2 other Perſon was coming ta 
the Peace, it will be no Crime: Foz firſt, thou 
e Conſtable din come to keep the 5 It is ne- 
ceſſary that the Parties engaged in the Tumult have 
notice that he comes fo2 that purpoſe, otherwiſe the kil- 
ling him will not be Purder, but only Manſlaughter 
in him that kills him, and in conſequence. no Crime 
itt the Perſons that did not know him to be there, 
and did not contribute towards his death. At the 
Seſſions after Hill. Term. 19 Car, 2. Thompſon-and his 
Wife were fighting together in the Houſe ok Allen 
Daws, who ſeeing them fighting came in and endea« 
voured to part them, thereupon. Thompſon. thzuſt a+ 
way Daws, and thzew him down upon an Iron in t 
Chimney which 'bzoke one of his Ribs, of 
died; this upon a Spetial Uervit was heid to be 
only Banſſaughter, though the Peace was bꝛoke, 
the Perſon ſlain came only to keep the z and it 
is the ſame if he had been Conſtable. But then it 
was reſolved, that if the Conſtable. oz, other Perſon 
come to keep the Peace be killed, it is negeſary that 
the Perſon. that him do know» oz be acquaint- 
ed that he came koz that purpole,... Therefoze be 
oiight to charge them in the King's. Name to keep 
the Peace, ic otherwiſe the Party fighting may 
think he cometh in ald of the other with whom he is 
fighting, And Mackally's Caſe both not oppoſe this, 
but agrees with it in the reaſon there gwen, ww 


- 
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is in theſe wozds, viz. (When an Officer 02 Miniſter 
ok the King Arreſt another in the name of the King, 
02 requires the bzeakers of the Peace to keep the 

Peace in the King's Name; It any notwithſtanding | 


reſiſt and kill the Officer, it is Murder; But i he 


he had not notice that it was the Officer, it is only 
Panſlaughter in him that killed ;- but then by the 
ſame reaſon the others that are in the Affray, which 
was ſudden, did continue in the Aﬀray, but did not 
refiff the Conffable, it cannot be Murder oz Man⸗ 
laughter in them, fo2 their at cannot be extended 
farther than a bꝛeach of the Peace. | 


But ſuppoſe the Riot o2 the Aſſembly had been 
deliberate, and they deſigned doing an unlawful at, 
in which they are oppoſed by the Conſtable o2 — 
other Perſon, and one kills the Perſon oppoſing, 
is Burder in all, Moor 87. Dyer 138. but moe vi- 
ſtinckly put in Lamb. 243. George Came with divers 
Perſons in a Riotous manner to the Þouſe of B. up- 
on the account of ſeizing fome Gads, and uſing 
there ſome angry Speeches, a Kinſwoman of them 
both travelling indifferently between them to appeaſe 
them, was ſuddenly ſtricken in the Þead with a 
Stone thzown over the Tall by one of the Servants 
of George, whereof the afterwards died, and by much 
the greater opinion of the Judges and King's Coun- 
cil, it was held to be Murder in all the Accomplices ; 
and though the came as a Stranger and was indif- 
ferent to all, yet they came with Malice againſt B. 
and in purſuance, and in execution of that Riot the 
Woman was killed, 


4. As the unlawful AX ought to be deliberate to 
make the killing Murder, ſo it ought to be ſuch an 
At as may tend to the hurt of another either, imme⸗ 
diately, o2 by necefſary conſequence. Jf Perſons 
are in a Riot, and go with offenſive Arms, oz with 
Clubs and Staves, and in that Riot one of the Com- 
pany kills another, Jt is Murder in him, and in all 
the reſt that are engaged in the Riot, though but 
lokers oft, Dal. 280. Br. tit. Corone 171. St. Pl. C. 40. 
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The deſign of doing any at makes it deliberate; 
and if the Fat be deliberate, tho na hurt ta any per⸗ 
ſon can be fozeſeen, yet if the intent be felonioug, and 
the FaT deſigned, if committed, would be Felonp, and 
in purſuit thereof a perſon is killed by accents, it 
will be Murder in him and all his Accomplices. Aa, 
fo2 the purpoſe : Divers perſons. deũgn to commit a 
Burglarp, and ſome of them are ſet to watch in a Lane 
to hinder any from going to the Paule ta interrupt 
them, if any comes in their way, and thoſe that are 
to keep watch kill him, thoſe that are ſent to rob the 
Þouſe will be guilty of that Murder, tho they do not 
commit the Burglary. 


So if two Men have a deſign to ſteal a Pen, and 
one thats at the Hen foꝛ that purpoſe, and a Man be 
killed, it is Murder in both, becauſe the deſign was 
felonious. So ts Loꝛd Coke 56. ſurely to be under- 
ſiod, with that difference; but without this difference, 
none of the Baks quoted in the Margin, which are 
3 Ed. 3. Coronz 354. 2 H. 4. 18. 11H. 7. 23. do wat- 
rant that Opinion; no2 indeed can J ſay that J find 
any to warrant my Dpinton, but only the Reaſon is 
ſubmitted to the Judgment of thoſe Judges that may 
at any time hereafter have that Point judictally bꝛought 


befoze them. 


Theſe things J thought fit to mention, tho ſome 


of them are not ſuch Pꝛemiſſes from which the Con- 
Dh cluſion 
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is in theſe wozds, viz. When an Officer 02 Piniſter 
of the King Arreſt another in the name of the King, 
02 requires the bzeakers of the Peace to keep the 
Peace in the King's Name ; It any notwithſtanding 
reſiſt and kill the Officer, it is Murder; But i he 
had not notice that it was the Officer, it is only 
anflaughter in him that killed ; but then by the 
ſame reaſon the others that are in the Affray, which 
was ſudden, vid continue in the Afﬀeray, but did not 
refiff the Conttable, it cannot be Murder oz Pan- 
Catighter in them, fo2 their af cannot be extended 
farther than a bꝛeach of the Peace. 1 
But ſuppoſe the Riot o2 the Aſſembly had been 
deliberate, and they deſigned doing an unlawful at, 
in which they are oppoſed by the Conſtable oz a 
other Perſon, and one kills the Perſon oppoſing, it 
is Burver in all, Moor 87. Dyer 138. but moge di- 
fintly-put- in Lamb. 243. George Came with divers 
Perſons in a Riotous manner to the Þouſe of B. up- 
on the account of ſeizing fome G@ds, and uſing 
there ſome angry Speeches, a Kinſwoman of them 
both travelling indifferently between them to appeaſe 
them, was ſuddenly ſtricken in the Þead with a 
Stone thzown over the Mall by one of the Servants 
of George, whereof the afterwards died, and by much 
the greater opinion of the Judges and King's Coun- 
til, it was held to be Murder in all the Accomplices ; 
and though ſhe came as a Stranger and was indif- 
ferent to all, yet they came with Malice againſt B. 
and in purſuance, and in execution of that Riot the 
Woman was killed. 

4. As the unlawful AX ought to be deliberate fo 
make the killing Purder, ſo it ought to be ſuch an 
At as may tend to the hurt of another either, imme- 
viately, o2-by neceſſary conſequence. Jf Perſons 
are in a Riot, and go with offenſive Arms, oz with 
Clubs and Staves, and in that Riot one of the Com- 
pany kills another, Jt is Murder in him, and in all 
the reit that are engaged in the Riot, though but 
bers oft, Dal. 280. Br. tit. Corone 17 1. St. Pl. — | 
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"The I of ns any at TM it deliberate ; 
and if the Fat be deliberate, tho na hurt ti any per⸗ 
ſon can be fozeſeen, pet it the intent be felonioug, and 
the Fat deſigned, if cammitted, would be Felonp, 
in purſuit thereof a perſan is killed. by accents; i 
will be Murder in him and all his Accomplices. As, 
foz the purpoſe : Divers perſons. deũgn to commit a 
"Burglary, and ſome of. them are ſet to watch in a Lane 
to hinder any from going to the Þouſe ta interrupt 
them, if any comes in their way, and thoſe that are 
to keep watch kill him, thoſe that are ſent to rob the 
Þouſe will be guilty of that Murder, tho' they do not 
commit the Burglary. 


So if two Men have a deſign to ſfeal a pen, and 
one thats at the Pen fo2 that purpoſe, and a Man be 
killed, it is Murder in both, becauſe the deſign was 
felonious. So ts Lo2d Coke 56. ſurely to be under- 
flood, with that difference; but without this difference, 
none of the Banks quoted in the Margin, which are 

3 Ed. 3. Coronz 354. 2 H. 4. 18. 11H, 7. 23. do wat- 
ant that Opinion; no2 indeed can J ſay that J find 
any to warrant my Dpinton, but only the Reaſon fs 
ſubmitted to the Judgment of thoſe Judges that may 
at any time hereafter have that Point judictally bzought 


befoze them. 


Theſe things J thought fit to mention, tho' ſome 


of them are not ſuch Pꝛemiſſes from which the Con- 
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ee e Cie heros 

that chot off the Fuzee againſt the A. fin l 
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Ff it bad appeared upon the Gert tht 


1 Second, 
we Fures had been viſcharged againſt the King's 


ficer, and by accident Harding, one of the Company. 
had been killed, it would have been Murder in the 
reiß, ber aufe it was done in purſuance of that Deſign, 
which was deliberate, and in the pꝛoletutton whereof 
— Bifchtef might enſue; and their being to 
an n main⸗ 
tain cheir uniutotnt Defign by Foxee, and that the 
Sting the Gun was againtt the But this 
mattes deſngx only Evidence of tt, it ought to have 
doen confiverey by the Jury, but We as Judges can- 
nor take notice of it. 
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Regina verſin Mawgridge. 
In the Queens Bench. 


Peace at Guildhall, 

J. 2 8 . 8 year 

of the — — June, in the 

= 

lame near, make an Aﬀſault upon William 
fo2ethought Son 


— — ———  — ——— 
| ha Regina verſus Mawgridge. 5 


The Jury found this Special Verdict: 


That 1 12 s Lieutenant of E. Guards 
in the Tour and rincipab@ n 

— 1 
And that John Mawgr: — 


age was then and there, by the 
invitation of Mr. Cope, in Company with the ſaid Mili 

Cope, and with a certain-Woman of Mr. Cope's acquain- 
tance, which Woman eee ee di en affront, and 
angry words paſſed between them in the Room, in the 
preſence of Mr. Cope and other perſons there preſent, and 
Mawgridge there did threaten the Woman; Mr. Cope did 
thereupon deſire Mawgriege to forbear ſuch uſage of the 


upon Mawgridge did continue the reproachful Language 
to the Woman, and demanded Satisfaction of Mr. Cope, to 
the intent to provoke him to fight; Thereupon Mr. Cope 
told him twas not a convenient place to give him Satiſ- 

faction, but at another time and place he Would be ready 
to give it to him, and in the mean time defrred him to be 
more civil, or to _> the Company; Thereupon Fohx 
Mawgridge roſe up, and was going out of the Room; and 
ſo going, did ſuddenly ſnatch up a Glaſs-Bottle - full of 
Wine then ſtanding upon the Table, A tew 
it at him the ſaid Mr. Cope, and therewith ſtruck 1 
on the Head, and immediately thereupon, without any 
intermiſſion, drew his Sword, and thruſt him into the left 
part of his Breaſt, over the Arm of one Robert Matin, 
8 the endeavour uſed by the ſaid Martiu ti 

inder Mamgridge from killing Mr. Cope, and gave Mr. Cope 
the Wound in the Indictment mentioned, whereof he in- 
ſantly died. Bur the Jury do farther ſay; That immedi- 
ately, in a little ſpacę of time, between auge iage s dtaw- 
ing nis Sword and the giving the Mortal Wound by him, 
Mr. Cope did ariſe from, his Chair where he ſate, and took 
another Bottle that then ſtood upon the Table Aud tha 
it at Mawgridge, which did hit and break his Head; At 
Mr. Cope had no Sword in his hand drawn all th& while; 


and that after Mawgridge had thrown the Bottle, Mr. Cope 
ſpake 


Regina verſus Mawgridge. 


ſpake not. And whether this be Murder or Manſla 
tet, the Jury pray the Advice of the Court. | 


d dap being appointed fo2 the Reſolution of the 
Court, and the Marthal required to bung the Pzt- 
ſoner to the Bar, returned he was eſcaped; which be- 
ing recozded,. the Chief Juſtice gave the Opinion of the 
Judges in this manner: F air 


This Record being removed into this Court, the Caſe 
hath been argued before all the Judges; and all of us, 
except my Lord Chief Juſtice Trevor, are of Opi- 
nion that Mawgridge is guilty of Murder. 
This hath been a; Caſe of greaterpettation. 

_ This. viſtinifion between Murder and Manſlaughter 
only, is occaſioned by the Statute of. 23 H. 8. and 
other Statutes that tok away the Benefit of Clergy 
from Murder committed by Malice pzepenſed, which 
— have been the occaſion ot many nice Spe ⸗ 
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The woꝛd MURDER is known to be a Term 02 
a Deſcription of pomicide committed in the wont 
manner, which is no where uſed but in this Jfland, 
and is a wozd framed by our Saxon Anceſto2s in the 
Reign of Canutus upon a particular occaſion; which 
appears by an unconteſted Authozity, Lamb. x4:&Jn 
the Laws of Edward the Confefſo2 : Murdra quidem 
inventa fuerunt in diebus Canuti Regis, qui poſt acquiſi- 
tam Angliam & pacificatam, rogatu Baronum Angliz re- 
miſit in ,Daciam exercitum ſuum. Thereupon a Law 
was made, Thar if any * ſhould kill any of 
the Daves that he had left behind, if he were apprehended, 
he ſhould be bound to undergo the Ordeal Trial to clear 
himſelf; and if the Murderer were not found within 
eight days, and after that a month was given, then if he 
could not be found, the Ville ſhould pay forty ſix Marks, 
' Which if not able to pay, it ſhould be levied upon the 

Hundred. Bracton x20. agrees with this Account. 
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Tho this Law ceaſed upon the expulſion of the 
Danes, yet William the Conquerour revived it fo2 the 
Security of his Normans, as appears by his Laws, 
after he had confirmed King Edward the Tonfefſor's 
Laws. And Hency 1. anno primo Regni, afterwards 
by his Law (as appears in the Addition to Lambert) 
eſtabliſhes, That if a Man be found flain, he ſhould be 
taken to be a French-man if it was not proved that he 
was an Exgliſb- man, and the Country was bound to en- 

ire whether the perſon ſlain was an Emgliſh-man or a 

reveh-man. Theſe Inquiſitions were taken befs2e the 
Coꝛoner, and returned to the Juſtices in Eyre, and if 
the Jury found him an Engliſh-man, then the Country 
was to be diſcharged, which Law was called Englifhire, 
and the Juftices in Eyre were alſo bound to enquire 
thereof, until the Statute of 14E. 3. which, as it is 
mentioned in Stamford, was aboliſhed, *— © 


Þereby a miſtake upon the Statute of Marlebridge 
is refified, which is cap. 26. Murdrum de cetero non 
adjudicatur coram Juſticiariis, ubi per infortunium adju- 
dicatum eſt, ſed locum habeat Murdrum de interfectis 
per Feloniam tantum, & non alirer. This was not made 
upon a ſuppoſitton that he that killed the perſon lain 
by migfoztune ſhould be hanged, but only to explain, 
oz rather to take off the Aigoz of the Conquerour's 
Law, that the Country ſhould not be compelled to 
— — Manflaughrer; 02 ik he were found ont, 
he not undergo the Penalty of that Law. Fo2 
as the Law ſtood, oz was interpzeted before that Sta⸗ 
tute, if a Man was found to be flafn, it was always 
intended, 1. That he was a French-man. 2. That 
he was killed by an Engliſh-man, z. That killing was 
Murder. 4. It any one was appꝛehenden to be the 
Murderer, he was to be tried by Fire and Mater, tho 
he killed him by Mistoztune; which was extended be: 
vand Reaſon and Juſtice in favour of the Normans : 
But if an Engliſh»-man was killed by Bfsfo2ttne, he 
that killed him was not in danger of Death, becanfe 
it was not Felony, Fon, ſafth Bra&on - (who w2ote 
the latter end ok H. 3.) fo. 136. He that killed a Man 


by 


n was to be diſcharged. 5. It the a. 
iefato2 was not taken, then the Country was to be 
amerced. But by the Statute of Marlebridge, if it 
was known that the perſon flain was a French-man, 
and was kilfey by BYigfoztune, then the Country 
would not be amerced ik the Banſlayer was taken; oz 
if he were taken, he ſhould not be put to his Ordeal 
—.— . feems to be the true meaning of that 


But, ſecondly, it will appear to a demonffration, 
That befoze that Statute he that killed an Engliſh · man 
— infortunium was never in any danger of Death; 

2 this Statute of Marlebridge was made 52 H. 15 The 
Statute of Magna Charta was conſummate 9 H.3. andi 
that direfg, That every one impriſoned for the Death 
of a Man, and not thereof indidted, might of Right pur- © 
fue the Writ de __ 9G 77 ir uu found thar the 
perfon impriſoned ki e deſen , Or per in 
tunium . er feloniam, then he was to tes 
Which thews that he was not in danger of Death: 
fo2 ff he had, he would not have been let to Ball, 


2 Inſt. 24. 


Þereby J have given a true Account of the fenſe of 
the woꝛd Murder, that it was when (firff in the time 
of Canutus) a Dane, and fince (in William the Con- 
querour) when a French-man was killen; fo2, as it mas 

then ſuppoſed fn the time of Canutus, the Engliſh-men 
Hated the Danes upon the account of their Nation 
that hav ſubvuen them, and would upon all occaſions 
feek their Deffruttfon, as they did of a conſiderable 
number of them in the time of Echelred, the Saxon King 
that pzeceded Canutus next ſave one; ſo the Conque- 
tour had the ſame teaſon to ſuſpet the ſafety of his 


Normans. ] 
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_ Afterwards, as appears by the Confeſſoz's Laws, 
Lamb. 141. the ſecret o2 inſidious killing of any other 
as well as a Fozeigner was declared to be Murd 
Bracton 120, 134, 135. Murder is thus defined, Ef 
occulta hominum extraneorum & notorum occiſio manu 
hominum nequiter perpetrata. With which agrees the 
other old Books of Britton and Flera: Only in caſe of 
- Fozeigner it was penal to the Country; not if a 

ative. 


Nett, it may be necefſaty to ſhew what was to be 
utiderfi@od by Homicide 02 Manſlaughter. ' Bracton 128, 
mentfons the wozſt part of it, which. is a voluntary 
Homicide, Defined in this manner: Si quis ex certa 
ſcientia & in aſſultu præmeditato, ira, vel odio, vel cauſa 
lucri, nequiter & in felonia, ac contra Pacem Domini Re- 
gis aliquem interfecerit: Jf one knowingly, and by a 

2emeditated Aﬀault, by Anger oz Hatred, 02 fo2 Lucre- 
le, ould kill another, this was accounted Man- 
ſlaughter; If it be done clanculo, ſaith Bracton, it is 
Murder; That was all the difference there was be- 


. 


tween the one and the other, 


It appears, that ſince that. of Bracton the Notfon 
of Murder is much altered, and compꝛehends all Ho- 
micides, Whether pꝛivately o2 publickly committed, it 
done by Malice pzepenſed. Tith this agrees Stam. 
Pl. Cor. 18. b. At this day (faith he) a Man may define 
Murder in another manner than it is defined by Brafos, 
Britton and Fleta : If any one of Malice prepenſed doth 
kill another, be he Engliſh-man' 4+. Foreigner if ſecretly 
or publickly, that is Murder; This was the, definitior 
long before the making of the Statutes of 4 & 23 H. 8. 
and the other Statutes that took away Clergy. To de- 
fine Murder, there muſt be malitia præcogitata, as alſo 
murdravit: So that if an Jnditment be that the party 
murdravit, and not ex malitia præcogitata, ft is but 
MBanſlaughter, Vel. 204. 2 Cro. 283. 1 Bul. 141. Bradly 
& Banks. Oo if it be ex malitia præcogitata, omitting 
murdravit, it is but Manſlaughter, Dyer 261. Pl. 26. 
— 304. Pl. 56. Vide Stat. 10 E. 3. cap. 2. The Patrlia- 

ment 


* 
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by, Misfortune, was to be diſcharged... 5. A the Ma⸗ 
lefaito2 was not taken, then the Country was to be 
amerced, But by the Statute, of Marlebridge, ik it 
was known that the-perſon flain wag a French-man, 
and was killed hy Pisfo2tune, then the Country ſhould 
not be amerced if the Yanſlayer was not taken; o2. 
if he were taken, he ſhould not be put to his Ordeal 


Trial. This ſeems to be the true meaning of that 
Statute. | 


But, ſecondly, it will appear to a demonſtration, 
That befoze that Statute he that killed an Engliſh-man 
per infortunium was never in any danger of Death; 
fo2 this Staruce of Marlebridge was made 52 H. 3. The 
Statute of Magna Charta was contummate 9 H. 3. and 
that ſuppoſes, That every one impriſoned for the Death 
of a Man, ang not thereof indicted, might of Right pur- 
nw ld wg eye _——_—_— that the 

on impriſoned killed him ſe defer „or per infor- 

tua 1 er feloniam, then he was to 6 12 
ich chews that he was not in danger of Death; ve the 
fo2 ff he had, he would not have been let to Ball, Writ 4e po- 
2 * Cok. 9. 56. Les Poulters Caſe, Regiſter _—_ in 
133. | 


Heredy J have given a true Account of the ſenſe of 
the woꝛd Murder, that it was when (firſt in the time 

© Canurus) a_ Dane, and ſince (in William the Con- 
querour). when a French- man was killed; fog, as it 
was then ſuppoſed in the time of Canutus, the Engliſh- 
men hated the Danes upon the Account of their Na- 
tfon that bad. ſubdued them, and would upon all oc- 
cafions ſeek their Deſtrufion, as they did of a conſi- 
derable number of them in the time of Erhelred, the 
Saxon; Ring, that preceded Canutus next ſave one; ſo 
the Conguerour had the ſame reaſon to ſuſpeft the 
Safety of his Normans. 


After- 


* 
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Afterwards, as appears by the Confeſſozs Laws, 
Lamb. 141. the ſecret 02 inſidious killing of any other 
as well as a Fozeigner was declared to be Murder. 
Bracton 120, 134, 135. Murder is thus defined, Eſt 
occulta hominum extraneorum & notorum occiſio manu 
hominum nequitur pecpetrata. TUith which agrees the 
other old Books of Britton and Flera: Only in caſe of 
— it was penal to the Country; not of a 

tive. 


Next, it may be neceſſary to ſhew what was to be 
underff@d by Homicide o2 Manſlaughter. Bracton 120, 
121. mentions the woꝛſt part of it, which is a voluntary 
Homicide, defined in, this manner: Si quis ex certa 
ſcientia & in aſſultu præmeditato, ira, vel odio, vel cauſa 
lucri, nequitur & in felonia, ac contra Pacem Domini Re- 
gis aliquem interfecerit: Jf one knowingly, and by a 
premeditated Aſſault, by Anger oz Hatred, oz fo; Lu- 
creſake, ſhould kill another, this was accounted Man- 
ſlaughter; It it be done clanculo, ſaith Bracton, it is 
Murder: That was all the difference there was be⸗ 
tween the one and the other. 


It appears, that fince that of Bracton the Notion 
of Murder is much altered, and compꝛehends all Ho- 
micides, whether pꝛivately oꝛ publickly committed, if 
done by Malice pꝛepenſed. TUith this agrees Stam. 
Pl. Cor.18. b. At this day (ſaith he) a man may define Mur: 
der in another manner than it is defin'd by Bracton, Britton 
and Fleta: If any one of Malice ay doth kill anos 
ther, be he Engliſh-man or Foreigner, if ſecretly or publickly, 
that is Murder; This was the definition long before the 
making of the Statutes. of 4&23 H. 8. and the other 
Starures that took away Clergy. To define Murder, 
there muff be malitia przcogitata; as alſo murdravit : 
So that if an Jnditment be that the party murdravit, 
and not ex malitia præcogitata, it is but Manlaughter, 
Vel. 204. 2 Cro. 2 83. 1 Bul. 141. Bradly and Banks. So 
ik it be ex malitia præcogitata, omitting murdravit, it 
is but Banflaughter, Dyer 261. Pl. 26. — 304. Pl. 56. 
Vide Stat. 10 E. 3. cap. 2. The — 

that 
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ment that Yurderers, dc. were encouraged to-offend, 
becauſe Pardons of Manſlaughters were granted ſa 


13R. 2..recites the ſame Biſchief and great Damage 
by Treaſons, Purders, &c becauſe Pardons have 
been eaſily granted: Therefoze the Ack doth pꝛovide, 
That if a Charter for the Death of a Man be alleged before 
any Juſtice, in which Charter it is nor ſpecified that he of 
whoſe Death any ſuch is arraigned was murdered or flain 
by Await, Aſſault or Malice prepenſed, it ſhall be enqui- 
red whether he was murdered or ſlain by Aſſault, Await, 
or Malice prepenſed; and if it be ſo found the Charter of 
Pardon ſhall be diſallowed. This is a plain Deſcription 
of Murder, as it was taken to be accoꝛding to thecom- 
mon underſtanding of men. | . 3 3JT 


Ever ſince the killing of a Ban by Aſſault of Ma⸗ 
lice pꝛepenſed hath been allowed to be: Murder, and 
to compꝛehend the other two inſtances. But becauſe 
that way of killing by Potſon did not come under 
the ancient definition of BraQon,&c. which is ſaid to be 


eaſily ; the Act theretoꝛe pꝛahibits the granting thereof, 


manu hominum perperrata, 02 of this Statuteof r3R.2. 


Therefoze by the Statute of 1 E. 6. cap. 12. It was 
-EnaTed, That wilkul poiſoning of any Perſon ſhould 
be accounted wilful Murder of Malice pꝛepenſen. 


One thing moze is fit to be obſerved, Chat in all | 


AndiXments fo2 Murder a Man is not chargedpoſitive- 
p, that he did Murder the perſon flain, but that he 
ex malitia præcogitata, in ipſum inſultum fecit, ac cum 
quodam gladio, he gave him a Mound whereof he 
dien: Et fic ex Malitia præcogitata ipſum Murdravit, fo 
the Murder is charged upon him by way of conciuſi- 
on, and as a conſequence from the antecedent mat- 
ter that is poſitively alledged. To come cloſe to a 
State of the pzeſent queſtton, Jt doth appear that 
Mawgridge thiew the Bottle at Mr. Cope without any 
p20vocation given to him; fo2 the difference was be- 
tween him and the Woman that was there in Com- 
pany, and his behaviour was (o rude” and diſtaſtful 
as did induce Captain 93 him to _— 


— OS 
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the Ram, where he was only a Gueſt-to him, any 
there by his permiſſion ;' this Cope might teaſonably 
do, which could be no tauſe to provoke Mawgridge to 
make the leut Aﬀfaatt upon him: Therefoze J wall 


1. That in this caſe there is erpzeſs Malice by 
the nature and manner of Mawgridge's thꝛawing the 
Bottle, and d2awing his Swozd immediately there- 
2. That Mr. Cope's thwwing a Bottle at Mawgridge, 
whereby he was hit and hurt befoze he gave Mr. Cope 
the moztal Wound, cannot make any alteratton fa 
the offence by reducing it to be of ſo fow a degroe-as 
Banſlaughter. 3 
3. I ſhall ronſider what is ſuch a provocation, as 
wil =_ the At of killing to be but a Batiflangh- 


1. Here is expreſs Malice, that appears by the 
nature ot the action. Some have deen led into mi- 
flake by not well confidering what the/Paſſion of 
Malice is; they hade conſtrued it to be a Rancour 
of Bind lodged in the Perſon killing, fo2 ſome con- 
fiderable time 'befoze the commiſſion of the Fact, 
Which is a miſtake ariüng from the not well vitin⸗ 
guiching between Hatred and Walice, 'Envp, 
Pin. and Malice are thꝛee diſtint Paſſions-of the 


1. Envy properly is a repining 02 being grieved'ne 
the happineſs and p2ofperity ok another, Invidus al- 
terius rebus macreſcit opimis. 757177 


zly, Hatred, which is odium, is as Tully faith, 
Ira inveteraa, a Rantout fired and ſetled in the 
mind of one towards another, which admits 
of leveral Degrees. It may arrive to ſo high 
a degree, and map carry a Yan fs far as to with 


the 
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Aly. Palit is a age gi foie of volng-wnſchle 
to Seen data opera male agit, he that 
dengns and meth e do ill is malicious, 

2 Inſt. 42. Odium - ſignifies hatred, Atia malice, be- 
couſe it is cager, ſharp and cruel. Pe that doth a 
cruel Ac voluntarily, doth it of malice pzepenſed, 

3 Inſt, 62. By the Statute of ; Hen. 4. It anꝝ one out 
of maifce pzepen£fed, . hall 12 * the Tongue oz put 
out the Eyes of another, he ſhall incur the pain of 
Felony. It one dath 3 a miſchiet on a 1 
that is malice pꝛe 3 A 7 faith my Lozd Coke, If 
= be Talia th 1 7 5 imply 1 1 ne 

we when a al without an any pzovocat 
wichs Barrie, thigh crppeln alice, 2 he n 

T 5 erpaeſs 0 
ly and pit:poſely did him the Kanter. is is ſuch 
an At that is malicious in the nature of the Ack it 
ſelf, if found by a Jury, though, it be ſudvain, and 
the woꝛds cx malitia præc tata are not in the Uerdis, 
x Cro,x31. Hallows? O „who was Woodward of 
Auſtetiy Park: A Bop tame theke ta cut Mood, whom 
by chance he eſpying, and the Boy being upon 
Tree, he eving {op calls to him to 274 
the Boy obeying, Halloway tied him to 
Call with a Cow. that the Bay had, hin 6 574 
two Blows, the. .de run w_ and bzatze t 
Shoulder ahereof he died. was egy 5 
Murdet by all the Juſtices and Barons, except Jy- 
mice Hurton, who only doubted thereof; and * ** 
a ffronger caſe than this, fo2 there was 
pꝛovocdtion in the Bop, who was: ſtealing; thi = 
in the Park, of which Halloway had the cage; an 
cannot be reaſonably thought "that be designed TE 
than the chalfiſement of the Boy, and the 
ung dune in that manner was a ſurpzile ys 

3 pet in 17 acl did not reũſt him, 
5 him to tail was an t of cruelty 
event whereof pzoving do fatal ; It was adjups- 
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he 


wü to be Balice pepented, though of a'fuvvain; and 
in the heat of Paſſion, This caſe is repozted in 
Jones 198. Pal. 585. And there held, that the Court 
could betermin it to be Malice pꝛepenſed upon the 
2 matter found.” Crompton 23. Two playing at 
ables fall out in their Game, one upon a ſuddain 
kills the other with a Dagger: This was held to be 
urder by Bromley at Cheſter Aſſizes, 27 Eliz. So in 
his tale, if the Bottle had killed Mr. Cope befoze he 
Had returned the Bottle-upon Mawgride, that would 
Dave been Burder without all manner of doubt. 


«In the ſecond plate, J come nom to conſider whe- 
Mr 


9 
ther Mr. Cope s returning a Bottle upon Mawgridge 
defoze he gave him the moztal Cound with the 
'Swo2d, ſhall have any manner ok influence upon the 
Cale: J hold not. Firſt, Becauſe Mawgridge by 
His thꝛowing the Borrte hath manifeſted a mallcious 
deſign. ''Secondly, - His Swozd was dzawn imme⸗ 
Dfately to ſupply the miſchief which the Bottle might 
all thozt of. Thirdly, The thzowing the Bottle 
by Captain Cope was juſtifiable and lawful ;* and 
though he had wounded Mawgridge, he might have 
ſuftified it in an Aﬀion of Aſſault and Battery, and 
therekoze cannot be any pꝛovocation to Mawgridge to 
Stab him with his Swozd. Chat the thꝛowing the 
Bottle is a demonſtration of Malice is not to be 
Fontroverted ; fo2 if upon that violent Ack he han kil- 
ling Mr. it had been Murder. Now it hath 
been held, That if A. of his Malice p2epenſed AG 
faults B. to kill him, and B. dzaws his Swozy and 
Attacks A. and purſues him, then A. fo2 his own 
fafety- gives back, and retreats to a Mall, B..ſill 
purſuing- him with his dzawn Swozd, A. in his de⸗ 


fence kills B. This is Purder in A. Fo? A. having 


Malice againſt B. and in purſuance thereof endea⸗ 
vouring to kill him is anſwerable fo2 all the conſe- 
quences, of which he was the ozigtnal Cauſe, Jt 
is not reaſonable fo2 any Man that is dangerouſly 
allaulted, and when he perceives his Life in danger 
from his Adverſary, but to have Liberty foz the — 

| curity 


2 


— ld ſ—— ——— ĩ—ü ⅜—:. '' —— — — 
Regina verſur Mawegridge: 129 


curity. of his own Life, to purſue him that malſci- 
ouſly aſſaulted bim; foz he that hath mantkeſten that 
he hath Palice againſt another is not fit to be tru- 
ftev tuth a vangerois Weapon in his Hand, Dalt. 292. 
Hale 42. And ſa reſolbed by all the Judges, 18 Car. 2. 
when they met at Serjeants-Inn in pꝛeparation fo2 my 
Lind Motley 8 Trial, Dalton 272. It A. of Malice 
mepenſed, diſcharge a Piſtol at B. and then runs a- 
way, B. purſues him, and A. turns back, and in his 
own vefence kills B. It fs Murder. This J hold to 
be gon Lat; fo2 A. had a malicious intent againſt 
3 and his Retreat after he had vilrharged his Pi⸗ 

at B. was not becauſe he repented, but to his oon 


ſafety. . 


In a ſet Duel, there are mutual Paſſes made be- 
tween the Combatants, yet if there be guginal Ma⸗ 
lice between the Parties, it is not the interchange 
of Blows will make an I 6 be any miti⸗ 
om of the Offence of killing. erefo2e J hold, 
Mawgridge hav th2own the Bottle at Mr. Cope, 
and Mr. Cope had returned another upon him and 
bit him, and thereupon Mawgridge had dzawn his 
Swow and killed Mr. Cope, Jt would have been 
Murder. Some will ſay, that there is a difference 
between the Caſes, fo2 that the Aſſault by the Piſtol, 
ud the fighting a Duel was erpzeſs Malice, but 
is is only Malice implied. Surely there is no nil. 
ference, fo2 Mallce implied fs pzepenſey, as much 
if there hav been a pzcof of Maltce, oz Hatred 
905 ſome conſinerable time befoze the Ack; koz the 


5 
bl 
| 


_ o 


R ———— 2 —·W S* 2 — 
* 


Regina verſus Mawgridge. 


is not expꝛeſs in the nature of the At; as where a 
Man kills an Officer that had Authozity to Arreſt 
his Perſon : The Perſon who kills him in defence 
of himſelf krom the Arreſt is guilty of Burder, be- 
cauſe the Malice is implied, fo2 pꝛoperly and natu- 
rally it was not Malice, fo2 his deſign was only to 
defend himſelf from the Arreff, | 


3. J come now to the third matter pzopoſed, which 
is to confider what is in Law ſuch a pꝛovocation to 
a Man to commit an At of violence apon another, 
whereby he ſhall depzive him of His Life, ſo as ts 
ertenuate the Fat, and make it to be a Banſlaugh- 
ter only. Firſt, Negatively what is not. Second- 
ly, Poſitively what is. Firſt, No wozds of repzoach 
oz infamy are ſuffictent to pꝛovoke another to ſuch a 
degree of Anger as to Strike, 02 Aﬀault the pꝛo⸗ 
voking Party with a Swozw, oz ta thzow a Bottle 
at him, oz Strike him with any other Weapon that 
may kill him; but if the Perſon pꝛovoking be there- 
by killed, it is Murder. | 


In the aſſembly of the Judges, 18 Car. 2. this was 
a Point poſitively reſolved, 


Therefoze J am of Opinion, That if two are in 
Company together, and one ſhall give the other 
contumeltous Language (as ſuppoſe A. and B) A. 
that was ſo pꝛovoked, dzaws his Swozd and makes 
a Paſs at B. B. (then having no Weapon dawn) 
but miſſes him. Thereupon B. dzaws his Swozd 
and Paſſes at. A. And there being an interchange 
of Paſſes between them, A. kills B. J hold this to 
be Murder in A. foz A's Paſs at B. was malicious, 
and what B. afterwards did was lawful. But if A. 
who had been ſo pꝛopoked daws his Swozd, and 
then befoze he Paſſes, B's Swozd is dꝛawn; " A. 
bids him dzaw, and B. thereupon d2zawing,” there 
happen to be mutualPaſſes : If A. kills B. This 
will be but Manſlaughter, becauſe it was ſuddafn ; 
And A's deſign was not ſo abſolutely to deſtroy 43 

an + t 
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but to Combat with him, whereby he run the ha⸗ 
jard of his own Life at the ſame time. But if 
time was appointed to Fight (ſuppoſe the nert day) 
and acco2dingly they do Fight; It is Purder in 
him that kills the other. But ik they go into the 
Field immediately and Fight, then but Banſſatigh- 
ter. Suppoſe upon p2ovoking Language given by 
B. to A. A. gives B. a box on the Ear, oz a little 
blow with a Stick, which happens to be ſo unlucky 
that it kills B. who might have ſome Impoſtume in 
his Head, 92 other ailment which pꝛoves the Cauſe 
of B's Death, this Blow though not juſtifiable 
by Law, but is a wong, yet it may be but Pan- 
flaughter, becauſe it doth not appear that he deſigned 
ſuch a Miſchie kf. 


2. Secondly, As no wozds are a P2ovocation, (0 
no affronting Geftures are ſufficient, though never ſo 
repzoachful ; which Point was adjudged, 3 Cro. 779. 
and Braim in an Appeal of Yurder, | 


There having been a Quarrel between A. and B. 
And B. was hurt in the Fray; and about two days 
after, B. came and made a wy Mouth at A. who 
thereupon Struck him upon the Calf of the Leg, 
of which he inſfantly died. Jt was Murder in A. 
fo2 the affronting him in that manner was not any 
pꝛovocation to B. to uſe that violence to A. 


There hath been another Caſe which J fear hath 
been the occaſion of ſome miſtake in the deciſion of 
Queſtions of this kind, Jones 432. D. William's Caſe, 
pe being a Welſh-man, upon St. David's Day having 
a Leek in his Pat, a certain Perſon pointed to a 
Jack of Lent that hung up hard by, and ſaid to him 
{ok upon your Country-man ; at which D. Williams 
was much enraged, and tok a Hammer that lay 
upon a Stall hard by, and flung at him, which miſſed 
htm, but hit another and killed him: He was indited 
upon the Statute of Stabbing. Reſolved, Þe was 
not within that Statute, but Guilty of Banflaugh- 

| ter 
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9 E4. 281. b. 19 Hen 6. 31. But if a 


ter at Common Law. J concur with that Judg⸗ 
ment, that it is not within the Statute of Dtabbing, 
foz it is not ſuch a Cleapon, 02 Ack that is within 
that Statute, neither could he be found Guilty of 
Murder, but only of Yanſlaughter, foz the Inden. 
ment was fo2 no moe. But if the Indickment hay 
been koz Murder, J da think that the Welſh- man 
ought to have been convicted thereof, fo2 the pzovora- 
tion dip not amount ta that degree, as to exgcte 
— deſignedly to deſfroy the Perſon that gabe it 


3. Thirdly, Jf one Man be treſpaſſing upon ano- 
ther, beating his Hedges oz the like, and the Dwn- 
er, 02 his Servant ſhall upon ſight thereof take up 
an Þedge-ſfake, and knock him on the Head; That 
ul be N 7 * it was a 9 * 1 

mopoztion Novocation, - which is ſuffiei⸗ 
ently fied by Halloway's Caſe, who did not ſeem 
to intend ſo much the verution of the Poung Man 
that ſtole the Md, as that he ſhould endeavour to 


 bzeak his Skull oz knock out his Brains, yet ufing 


t violent and dangerous Action of tying him to 
the Hoꝛtle⸗ tail, rendred him Guilty of Murder. 


Jf a Pan ſhall ſee another ſtealing his ad, de 
cannot juſtifie beating him, unleſs it be to hinder 
him from ftealing any moze (that is) that notwith- 
ſtanding he be fo2bid to take any he doth pꝛoceed to 
take mo2e, and will not part with that which he had 
taken. But if he deliſts, and the Dwner 02 Mead. 
4132 him to beat him do as to kill him, It 


Jf a Yan goes violently to take another Man s 
Geavs, he may beat him off to reſcue his Gods, 
| Pan hath done 
a Treſpas and is not continuing in it; And he that 
hath received the Jnjury all thereupon beat him to 
a degree at killing, It is Purder, ton it is apps» 
rent Malice; fo in that caſe he ought not to Strive 
him, but is a Treſpaſſoz fox fo doing. 
4- Fourth: 
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4. Fourthly, Jf a Parent oz a Paſter be pꝛovo⸗ 
ta a degree ot Paſſion by ſome miſcarriage of 

t 0 5 o Servant, and the Parent oz Maſter 
all proceed to-cozret the Child o2 Servant with a 
moderate Weapon, and ſhall by chance give him an 
unluckly Stroke, ſo as to kill him; That is but a 
miladventure. But if the Parent oꝛ Yaſter ſhall uſe 
an i1p2oper Inſtrument in the Cozrectton; then ik 
he Hills the Child oz the Servant, Jt is Murder: 
And ſo was it reſoved by all the Judges of the King's 
Bench, with the concurrence of the Lo2d Chief Ju- 
ſtice Bridgman, in a Special Gerdict in one Gray's 


Caſe found at the Old-Baily 10 Octob. 18 Car. 2. vide ante. 


and removed into this Court. Gray being a Smith, 

B. was his Servant; Pe commanded B. his Ser- 

vant to mend certain Stamps belonging to his 

Trade; afterwards he and his Servant being at 

ww at the Anvil, Gray agked his Servant whether 
e ha 


d mended the Stamps, as he had directed him. 


But B. the Servant having negleted his Duty ac⸗ 
knowledged it to his Baſter, upon which the Mater 
was angry, and told him if he would not ſerve him, 
he ſhould. ſerve at Bridewel; to which the Servant 


replied, That he had as god ſerve in Bridewel as 


ſerve the ſaid Gray; whereupon the ſaid Gray tek the 
Jron-Bar upon which he and his Servant was wozk- 


ing, and ſtruck his Servant with it upon the Skull, 


and thereby bzake his Skull, of which the Servant 
died. This was held to be Murder; yet here was 
a pꝛovocation on a ſudden, as ſuddain a reſentment, 
and as ſpeedy putting it in execution; fo2 though he 
might cozret his Servant both fo2 his neglet and 
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unmannerlineſs, yet exceeding meaſure therein, it is 


malicious. Every one muſt perceive that this laſt 
a much ſtronger Caſe than this at Bar, 


Dm 1. Furt, 


a reſolutidn to do miſchiet᷑. 


z. Thirdly, Pr we hav not gegn Prvoration 
Mr. Cope, until after Arik 1e tho 


uet to 

* pꝛobocation. 
e Parent ſhall exceed the degree 
and thereby in chaſtifingx kill the Child, 
der. As if a Cudgel n the code! | 
that is uſed be of a large ze, oz ff a C be 
down and ſfamped upon: So fatd the Lo- 
Bridgeman and Juſtice Twiſden, amd rhat they ruled 
it fo in their ſeveral Circuits 


* Jf a Ban upon a ſuddain d pointment by 
another ſhall reſozt violently to that —— Man' 4 cared 
to expoſtulate with him, and with his Swozd 
deavour to fore his Entrance, to eonpel that other 
to perfozm his Pꝛomiſe, o2 otherwiſe to comply with 
his deſire; And the Owner ſhall ſet himſelf in op- 
poſition to him, and he ſhall paſs at him, and kill 
the Owner of the Houſe, Jt is Murder, 2 Roll. 
Rep. 460. Clement againft Sir Charles Blunt, —— 


— — 


* * 
„ —9— 


— cc 


O_—_—cC 
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Appeal ok Murder. The Caſe was, that Clement 
had p2oimiſed a Dog to Sir Charles Blunt; amid be- 
ing requeſfed accowingly to deliver him, refuſed, 
und beat the Dog home to his Houle: At which 
Sir Charles Blunt fetched his Swow, and cume 
to Clement s Houſe fo2 the Dog. Clement ſtod at the 
Dito, and reſiſted his Entry. Blunt thereupon kills 
Clement, The Jury were merciful, and kound this 
Fa#f in Sir Charles Blunt, to be but Banflgughter. 
Dodderidge was clearly of Dpinion it was Murder. 
But the Lozd Chief Juſtice was a little tender in 
His viretion to the Jury. But Rolls makes t 
remark, that it was not inſiſfed upon by the 
pellant's Council, that Clement was in the defence 9 
his Þouſe, and that Blunt attacked Clement to fozce 
in: Jt was without all queſffon Murder, though of 
a ſuddain Heat, fo2 there was no Aﬀault made b 
Clement upon him no2 on any of his Friends, bi 
all the violence and foxce was on Sir Charles Bluni's 


aving in theſe particulars ſhewn what is ** 
tion ſufficient to alleviate the ack of Kfl-- 
„ fo as to reduce it to be but a bare homi- 
cide, J will now ſecondly give ſome particular 
Rules, ſuch as are ſuppozted by authouty and ge- 
netal content, and thew what are always to 
be fuffittent pꝛovocations. 


r.Firff, It one Man upon angry words ſhall make 
um Aſault upon another, either by pulling him 7 
the Noſe, on filliping upon the Foꝛe · head, and he th 
e 
52 eace is bzoken by the Perſon ki 
12 to dim that recetved the Al: 
*. 1 hit treated dim K 
have ſome further deſign upan 


fot 


Zi 


. 
— 
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with it in his Hand undzawn, to keep the Deb top | 


08 — ͤ 


Buckner was indebted, and B. and C. came to his 
Chamber upon the account of his Credito2 to de⸗ 
mand the Yoney, B. tok a Swozd that hung up, 
and was in the Scabbard, and ſtd at the ; D@w2 


in 
mz 
thereupon the Debto2 took out a Dagger which he 
had in his Pocket and ſtabbed B. This was a Spe⸗ 
cial Uerditt and adjudged only Yanſlaughter, .fo2 
the Debtoz was inſulted, and impziſoned injurioul⸗ 


until they could ſend fo2 a Bailiff to Arreſt h 


lp without any P2oceſs of Law, and though within 


the wozds of the Statute of Stabbing, yet not with- 
in the reaſon of it. | 32 | 


2. Secondly, A a Pan s Friend be aſſaulted by 
another, oz engaged in a Quarrel that comes to 


Blows, and he in the vindication ot his Friend, 


ſhall on a ſuddain take up a miſchievous Jnſtru- 
ment and kill his Friends Adverſary, that is but 
Manſlaughter ; ſo was the Caſe, 12 Rep. 87. Jf two 
be fighting together, and a Friend of the one takes 
up a Bowl on a ſuddain, and with it bzeak the 
Skull of his Friend's Adverſary, .of which he died, 
that is no moze than Banſlaughter. So tit is, if 
two be fighting a Duel, though upon Malice pꝛe⸗ 
penſed; And one comes and takes part with him, 
that he thinks may have the diſadvautage in the 
Combat, oz it may be that he is moſt affeted to, 
not knowing of the Malice, that is but Banflaugh- 

ter, Pl. Com. 101. John Vaughan and. Salisbury. | 


3. Thirdly, It a Yan perceives another by fozce 


Vide ante. 
[TE 


to be injurfoufly treated, pꝛeſſed, and reſtrained. of 
his Liberty, though the Perſon abuſed doth, not 
complain, oz call fo2 Aid oz Alliſtance; and others 
out of Compaſſion ſhall come to his Reſcue, and 
Kill any of thoſe that ſhall ſo reffrain him, that is 
Manſlaughter, 18 Car. 2. adjudged in this Court 
upon a Special Uervit found at the Old-Baily, — 

the 


8 
* 


_ 
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the Caſe of one Hugett, 18 Car. 2. A. and others 
in the time of the Durch Mar without any CUar- 
rant immeſſed B. to ſerve the ing at Sea. B. qut- 
etiy ſubmitted and went off with the Pꝛels· Makers: 
Hugett and the others purſued them and required 
a-ſight of their Marrant; but they chewed a piece 
of Paper, that was not a Cſufficent Marrant: 
Thereupon Hugett with the others dzew their 
So02wds, and the Preſs-MWaſters theirs, and fo there 
was a Combat, and thoſe who endeavoured to Reſcue 
the preſſed Man killed one of the pꝛetended Pyeſs- 
Maſters. This was but Wanflaughter, fo; when 
the Liberty of one Subjet is invaded, it affets 
all the reſt: Jt is a p2ovocation to all People, as 
being of ill example and pernicious Conſequence. 
All the Judges of the King's Bench, viz. Keiling, 
Twiſden, Wyndham and Moreton were of opinion, 
that it was Murder, becauſe he medled in a mat- 
ter in which he was not concerned: But the other 
eight Judges of the other Courts conceived it on- 
only Banſlaughter, to which the Judges of the 
King's Bench did confozm and gave Judgment ac- 
coꝛdinglp. 


4. Fourthly, When a Yan is taken in Adultery 


with another Pans Mike, if the pusband Tall 


Stab the Adulterer, oz knock out his Bains, 
This is bare Banſlaughter ; fo2 Jealouſp is the 
Rane of a Man, and Adultery is the higheſt inva⸗ 


rung 


Fa Thief comes to Rob angther, it is law⸗ 
ful: ta Mili him. And if a Pan comes to Bob a 
Mans Poſterity and his Family, yet to Kill him 
is Banllaughter, ſo is the Law tho" it may ſeem 
hard, that the killing in the one Caſe ſhould not be 
as os ET 20 Leviticus, 10 ver. If one 
_ ch ius Neipttbour's Wife, even 

he the Aldulterer and the Adultereſs ſhall be put to 
Death. Oo that a Wan cannot receive a higher 
Nn P1ovs- 


ſion of Pꝛoperty, 1 Vent. 158. Raymond 213. Man- 
ern 22 


1 38 
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P2ovocation. But this Caſe bears no pꝛopoztion 
with thoſe Caſes that have been adjudged tobe 
only Banflaughter, and therefoze the Court being 
ſo adviſed doth determine that Mawgridge is Guilty 
of Murder. Moze might be ſaid upon this - occas- 
ſion; yet this may at pzeſent ſuffice to ſet the 
Matter now in queſtion in its true Light, to 
ſhew how neceſſary it is to apply the Law to ex⸗ 
terminate ſuch norious Creatures, QApon''this 
Conviition the Court did direct that Pꝛoces ſbould 
be iſſued againſt Mawgridge, and ſo to pꝛoceed to 


DODutlamy if he cannot be retaken in the _ 


time. * 


12 1 8 


E R R A T A. a 
PNs, 20. J. 25. dele vp. 28. l. 25. fora b. r. af. p.19. I. 10. dele Juſtice,r a 
ther,l. 12 Feleny ,p+37.1.18.r.Jones, p.65.r. prepenſed, p. 66. l. —5 2 
1.31. aſe — 22 p. 72. J. 25. r. hand, p.89.1.6. before tried, dele and, 
95. I. 23. d. to r. ſo, p.96. I. 17. r. injuriatum, and 1,20, for was r. 20, . d. 
r. te, 129 dele of, p. 1031.31. after Ind dietment of r. another, p. N. e. 
1.25. and l. 31. pleading. r. pendint, p. 119. d. for, raf, p. 1a. Lig. r. . Lo 
for Manſlaughter, r. Menftoyer,p.12 3.1.14. for SelB 6:,1.21; fo 
p.124. for i. . , p. 1314.18 after 779.r.Warr,p.1; ea 
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11. Where one attainted of Fe- | lony 35.8283 
lony, or burnt in the Hand | 5. Taken by a that Hires 

- may be a Witneſs 37 | them, neither Felony nor Treſ- 


— 


12. — a Felon rely to] paſs 24, vide 81 to 85 contra. 
6. Taken by the owner of a 


12 kollag down Encloſures Re Houſe our of his Lodgers 
Chamber 84 
r: of Pet Taken out of a Houſe be- 
awd ha Felons Eſcape, and | ons (2 baner Lacy ie 
in ſome . 77 46 
8. Taken by colour of Lav, yr 
| | 9. | 
1. What it is, dincrmbdahls/ae —— Te 
diſcretion of the Judges 96 ">" FIC 


G. | | 
cen Dagag, vide Oper and | 
N Terminer. G21 " 
Gaols and Gaolers. 
1. Priſoners for Treaſon and Fe- $4 . J 
lony to be ſent to Newgate, not | x. A Form of a Conviction on 
Neupriſs ' >| viewof a Juſtice for being un- | 
- repaird, and an Order a 
upon = 
3:-And 0 certify Cauſes of Im- panband and Wife, vide Wife 


dnment, and take notice of 
2 4 1. "RE... 


Tb 1 TABLE . 


time 30, 52. Vide Tit. 2 
16. ere it may lay per infor- 

twnium, when a Maſter kills 
N his Servant, or Parent 2 On 


10 For Murder of 2 Baſe Child 
1. . Aiding and aſſiſting cuidam 2 it concludes contra Pacem ge- 
moto in Treaſon nrrallx, and not contra 9 


2. Contra Pacem of two Kidad £3 Statut 
3. The Indictment in Latin, cho 17. Indictment of Murder, Con. 


a — 4 


\the VVrit in Engliſh | 8, 12 dove = of Manſlaughter 89-to 
| ** Found on private Evidence to „bes 
the Grand · Jury 818. Manlledghter is to be al- 
5. A joint Indictment ſeveral in | ledg d done voluntarily 112 
Law 919. Yet Murder is not charged 
6. Time of the Fact not material || poſitively, but by — 
in Treaſon 16 | 125 
7. V'Vhere it lays the Treaſon in 20. Beſt to join ſeveral Criminals 


one County, yet Evidence of in the ſame Indictment 9, 71 
_ may be in other Coun- zr. VWVhere an Indictment and 
15, 33] an Appeal are depending, the 


8. VVhere it makes levying War * ſnall have prefcretice if 
the Treaſon, tis local; contra | 11/207 
where inſerted only as an Overt | 22. Where Indictments are more 
Act to prove the Treaſon 16 regarded than Appeals 95, 96 

9. How Overt Acts are to be al- | Vide Tit. Appeals. 
ed Vid Tit. Overt Ads. 23. How an Indictment muſt be 
hen the Indictment is to laid for robbing Houſes and 
be for levying War, and when | Perſons | 69,70 
for conſpiring, the King's Death | | 

21 Infoymations. 
11. Printing Treaſonable Poſiti- 

ons a compaſſing the _ 8 x An Information to be againſt 
Death the Townſhip on a Felon s 
12. VVhere for Felony-it muſt Eſcape 51117033. 5 


be felonice cepit & aſportavit |} | 
82 Judgment 83. 


13. VVhere the Indictment is for 
Felony, the Judgment may < t. 2 T reaſonable and 
3 10 actious Books 

4. One indicted of Burglary — | 2. Jadgmen for Treſpals, tho 
2 is acquitted, can't be dictmemt was Felony 29 
aſter indicted for Burglary, but 3. VVhere one ſtandin mate, 
may for Felony in ftcaling the | Nu er to be K 1636 
Goods of another at the ſame | : 2Ag3 bug br 


4 91 
! . II 4 


— 2 


F a Coldſmith for 1. To certifie Recognizances , 
” Hſfyin Plate 39 Bailments, Se. to — 
6. Several Judgments on one and 
the ſame Verdict 77 | 2. Turn'd out of Commiſſion if 
7. " on a Conviction of | take inſufficient Bail, or Bail 
prawn. aka dr Ar where none ought to be raken 
_— PIT a 
3. Qn View of Highways unre- 
8. "And the Judgment is to live 'd, may convict 34 
relation to the Conviction only | 4. Juſtices, Cc. may arm 
91 | ſelves and athers, to 
| Riors, Rebellions, Cc. 
Judges. 
. Their Habt on Trials ofPeers K. 
54 | 
2. Not to deliver their Opinion King. 
bur in open Court Ibid. . | 
3. Quære if ask d by the Lord | Vide Jnditment and Treaſon. 
High Steward in abſence of the . | 
Priſoner "om I. =_ 's Councel are Proſecutors 
| King's Caſe = 8 
Jurozs. 2. His Death diffoly'd the Long | 
Parliament 14 
1. That they have found others | 3. Tho not in Poſſeſſion, yet is 
in the ſame Indictment Guilty, King de fats & de jure 15 
2 — 914. The King more concern d in 
3333 1 en 
N than the Appellant 95 
3 * a 
+ find the Treaſon at 
than in the In- L. 
e 
More a Twenty four may Larceny, 
. in Criminal Caſes 
Thid. | 1. 88 
5. Fin'd for a Verdict ny wich her Huebands cs. | 
to the Courts direction 1 Murder 31 
6. Amerced for * e. VVhar ſhall be aid 142% 
Goods forfeited 58] and what Robbery 68,69 
7. Circumſtances i on f 
the Stat. x Fac. c. 8. 28 Pp London. 


8 1 2 n 
there (where Death enſues) 
d done in a Country Town 


40 
i 2 yr M. 
Malice, Envy and butter. 


x; Their Definition, Diſtinction 
and Import 126, 127 
2. Malice imply d defin d 130 
3. VVhat is Malice expreſs'd 

126, Cc. 


Manũan · poule. 


1. A Chamber in Somerſet-Houſe 
or White-Hall, no Manſion- 
Houlſc ; contra 'of a Chamber 
in the Inns of Court 27 


mate, Lodger, G. 83, 84 
Parket-opert 


I, Goods ſtoln and ſold there, 
may be reſtor d to the Owner 


that proſecutes 35, 48 | 
Milpꝛiſion of Treaſon. 
1. Concealmegs, where High- 


3 and where in 
only 
2; VVhar re Juiſire to make Mit. 
priſion of Treaſon 7h, & 21, 22 
3. Urrering, of falſe Money know- 


ingly, not Miſrifion of Trea- | 


ſon, but a great Miſpriſion, 
00 finable 33 


2. vere of the Room of an In- 


13, What will be 
14. Two 


— — — 


Murder and mumtit 


1. Where a Pardon of oue ie all 
extend to the other 24 
2. Stat. 3 H. 7. c. 1. Pure” to 
Murder, not Manſlaughter 25 
3. Nel, dying through his own 
+ or Dilardery, 25 


excuſe 

4 Murder to kill one ddl 
Without cauſe 2.128 
5. And the ſudden OL lies 
on the Priſoner to prove 27,127 
6. N the morning and 
ght in the aſternoon, Murder 
Did & x 

a r 
. wil de 
"TY, be 3% 
nce. between 
2 uglwer 40, 
80, 121, 124 
9. Verdict for Manfla tho 
the Court directed Murder 50 
Vide Indictment of Murder, 5 


10. Killing another in 2 
aRoom in erg, In jut ca 


11. „e Murder e 


12. Wag no ee IL 
ſen the Crime from Murder to 
aug nter E 65 

a proyocation 


10, la aying a Tables al 


85 ſud and one with a 


10 N 0 7 839, 


alter a 
ble time vine bg, an . 
199 the other, 


My Bur ai Wanne hey ge e 


17. Contra 


7. Intent to 
Child, not 
Statute 1 

8. See the 


Murder an 


TIE 


The T 
15. Contra if they appoint a place him, and kill the Officer, 
to fight id. Murder in 4. Se — 
18. * notwithſtanding * 31. 4 AC. N | 
ing to the wall unlawful Act, are ee weſfle 
19. Judges differ if Mach e the Kiiig's Officers, A Kills 


Ma aughtor in Hopkin Hug. 
get's Caſe. 5 
20, A. aſſaults B. (withour pro- 

vocation”) by drawing his 
_ &c. and B. in defence 
is 3 they fight, and 1 

ul Murder in A. 61 
21. But if two quarrel and fight, 
and another runs in to aid one 

of them and kills the other, 
Manſlaughter... Ubi 
22. So if it be inreſcuinga Youth 
endeavoured to be Spirited 
away 6 
23. Maſter correcting his Servant 
wich a Bar of Iron kills him, 
Murder 64, 133 
24. So where a Husband ſtrikes 
his Wife with a Peſtle id. 
3. Or a Mother her Child by 

Kicking and * on it 
4,434 

5 One killd — to 
art two fighting, where Mur- 

er and Where Manſlaughter 

| 66 

27. A. de. r a 

Neſcue, and another ot his par- 

| Ty kill the Officer, Murder 
in 4. 8, 87 

5 And ſo in one dot comes in 

Aid of A. tho he knew not of 
: the Arreſt id. 


29.80 where ſeveral attempting an | 34. 


unlawful A are reſiſted, and 
one of the — is kill'd, all 
are Guilty, tho not 'prefent 
N Ibid. | 

” But if A. yields to the Arreſt, 
Cura endeayourto reſeue 


Murder in 4. but not in C. Ge. 

except they knew of A4. 's de- 

ſign to kill B. 111, 11 
32. Bur if A. had kill'd the 

cer, or in attempting to kill 

him had killed B. C. * Mur- 

der in all 4, 118 


33. A. and B. Fghe of Malice, 4. 


ills C. coming to part them, 
Murder in A. Qzere if ſo in B. 
11 

34. Vet a Conſtable or * — 
coming to keep the Peace is 
kill'd, not Murder except he 
declares, or the party knows 
he cametothat intent 115,116 
35. A. Sc. come riotouſly to the 
Houſe of B. C. perſwading 


Peace, is kill'd by a- Stone 


thrown at random over a wall 
by one of A's Servants, Mur- 
der in all 116 
36. So where ſeveral def 1 a 
Felonious Act, and in 
thereof another is kill'd 115 
37. 4 'withour provocation 
throws a Bottle at B. and im- 
mediately draws his Sword, B. 
returns the Bottle and ſtrikes 4. 
4. ſtabs B. Murder 120, 125, 
126 
18. What may be done or = 
done ſe defendendo 128 to 1 
One within the words of &o 
Statute of Stabbing, not within 
the reaſon of it 136 
40. What provocation may exte- 
nuate the Crime 130 10 138 


41. Ancient 


— — 


TXL 


—— —Arm¹ꝓ¹—᷑rᷓ 


41. Ancient and later Acceprati-} : F 
1 ns in Law of the words Ar- Dyer and Terminer, - 
der and Homicide 121 to 123 7 
. * 1. The General Commiſſion of 
Mute, vide Trpal. ba 8 Tc. more eligi- 
ble to try Criminals than a 
Special Commiſſion of Oyer and 
O. erminer pd. 07 
2. Commiſſion of Oyer and Ter- 
Oath. miner may Sit, Inquire and 
| Try all in one day 6 7 
1. The Oath of Allegiance _ 1 
ly ſo 3 
i The Oach of a Coroner onad- P. 
mitting the Examination of = 
Wi nike taken by him to be Papiſts Recuſant, 
read in Courr 55 * : - "96", 
t. One ſo proclaim'd is to ap 
Dvert Acks. in perſon at the Aſſizes, — 
tort af | be in Cuſtody * 35 
1. How to be laid in Indictments Ps. 
E "CP Pannel. 
2. Words Overt Acts to prove | 
Treaſon „ 3 f. ww be ſevered where ſeyeral 
3. So is aſſembling together, ad- | Priſoners are in one Indictment 
viſing or conſulting 15, 17 | | 9 
4. Whether to be laid in the ſame | 2. More than Twenty four in 
County or not 15 Criminal Caſes, and before 
5. Overt Acts to prove a Conſpi-| We. 2. cap. 38. in Civil 16 
ring to levy War 20 


6, Conſulting ro levy War, an 
Overt Act of Conſpiring the 
King's Death 1 — 11 

7. So conſpiring with a Foreign 
Prince to invade the Realm 20 


Parliament. 


t. Long Parliament diſſolved by 
the King's Death * 84 
2. The Authority thereof no ex- 
cuſe for Treaſon Bi 
3. Sir Edw. Cale s Errors touch- 
ing Parliaments 21 


8. So printing of Treaſonable Po- 
ſitions, Sc. 22,23 
A Outlawzp. 


thereon in Treaſon 13 


1. How Execution is awarded 


Pardon. 


ter not to ex; 


t. Of 
tend to Mur 


2. A Pardon pleaded confelſerk 


the Fat, and is waved b 
pleading 


The TABLE. 


„ 


after 


| pleading Not guilty 25 
: 3, Gloves 


allowance of Pardons 


4. Pardon void, becauſe no men- 


tion therein that the party had 


28 
is 


_ abjurd 
3. Pardon for Tranſportation 


Peers. 

1. The manner of their Trial be- 
fore a Lord High Steward 54 

2. They can't wave their Trial 

by Peers 56 

3. Verdict ofthe greater number, 
number good if Twelve agree 

1 


4 The High Steward not to ſpeak 
ade ers in abſence of the 


Priſoner 57 

5. I not agreed of their Verdict, 
whether they are to be kept 
together, or may go to their 

FHouſes 16 

6. Thoſe Peers before whom the 

Indictment is found may Try 
| 5 


| Poyſoning. 
1. Of Principals and Acceſſaries 
therein 52, 53 
2. The Reaſon of making the 
Stat. 1 E. 6. cap. 12. 125 


PVuncipal andAcceſſary. 
. Where one acquitred as prin- 
cipal may be indicted —_ 
2 
in 


ga 
Not · guilty by reaſon of Mad- 
neſs 73 
. Painting. 
1. Of Treaſonable and Seditious 
Books, Tc. 


22,23 


due to the Judges on 
87% 


45 


Paiſoners, vide Reppieve. 
t. For Treaſon not to be in Fet- 
ters at their Trial 10 
2. For Felony not to bediſcharg- 
ed during the interval of Sei- 
ſions, bur on good Bail 3 
3- Of the Tranſportation of Pri- 
{oners 4 45 
4. Where a Priſoner brought to 
Judgment, pleads and is over- 
ruled, his firſt Plea is peremp- 
tory | | 29 
3. A Priſoner ſecretly helped to 
Eſcape a, Reſcue 45 
6. Of breaking Priſons where 
Traytorsor Felons are 77 


Pꝛoperty. 


1. A Special Pro where 
Goods are ned by 2 Lodger 


2. And ſo it ſeems where deli 
vered to a Carryer, ſed quere 


Q. 
Duarrelling, vide Title Mods. 
R. 


39 


Bepzeves. 


t. Not to be where Clergy is ou- | 
ſted, but in open Seſſions with- 
out the King's Expreſs War- 
rant 


| Reſcue. ? 
1. By ſecretly helping a Felon 
to Eſcape 45 
2+ Reſcuing a Youth cndeavo- 
red to be ſpirited away 62 


3. One arreſted endeavors to be 


reſcued, and one of his Party 
87 


| kills the Officer 
Qq 


Re- 
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2 . 


Reſtititution. 
1. To the Owner Proſecutor of 


Goods fold in Marker overt |. 


45 
2. See Folio 47:48,49,96 
3. Reſtitution not to be in Rob- 


bery in the” Jury find the "P 
| 21278 


Freſh Suit 


Robbery. 
1. VVhere done by colour of 
layful Pretence . 33, 44 
2. Robbery and Burglary by | 
fraud 652, 82 
3. Robbery of a Houſe before 
the Party Lodges in it 46 
4. WWVWhat a Robbery within the 
Nen that ouſtClergy there 
7 67 558,69 1 
bbing of Houſes69 


96 


5. VVhata Ro 
6.What a Robbing of Perſons 70 


8. 

Seffions, vide Adjournment. 
1. Of certifying a me 
ces, Appearances and Exami- 
nations 

Statutes. 


152 


. Chart. cap. 9. and Marl. 
bridge cap. 25. of killing pe 
_ infortunium © + 
4 2. cap. 13. of Bills of Ex 
ception | 15 
Weſtm. 2. cap. 38. of the return 
- | gs 3 16 
O Ed z. cap. a2. & 13 K. 2. cap.i. 
, againſt "Pardons of Murder 
124, 125 | 


25 E. 3. cap.5. Clerks to be | 
; charged with all Felonics at 


Once 41, 42, 102 
9 5 B. 
the King's death 


4 9 20 


| 3 Far cap. 4: Ot Oath of Af 


3. cap. 8. of compaſſing | 


5 H 4. cc. 5. of cutting out 
nere = pulling « our Eyes | 
6 


1. Reſtitution of 
ſtollen Goods 2© 36, 48, 96 
23 H.8 cap. 1. 5 B. 6. ap. 9. 
of o ens en 3s 


1B. 6. * 2. . 5 2. 
cap. 11. C T far. — * 
Wirmeſſes in Treaſon * 
t E. 6. . — 4 n 
29702 
1 E. 6. cap. i of breaking 
Houſes an 69 7 
r Mary cap. poet: g:d6wn 
Encloſures” : "fl Wos 
1, 1 P. M. eg 10. of g 
Treaſon uw 1854 
b. - P. M. An. of f 
ting Moneys 


[Fiat 70 
t 2 P. M. cap. 13. of Examination 


of Priſoners 
8 Eliz. cap. 4. &18 Elis Py 4 
of Clergy 41,425 709/103 
3! Eliz. cap. 1. "Refticurioa: of 
 foln Horſes" 5 48 
19 Elix. cap. 15. Ni _ 
cg Le Ee 


* 8. of Stabbing e 
6 

[1 Jar, cap. 11. of Polygamy : 
notes 80 04 


ce 99 8. 7 38 

13 5 2. cap. r. of conſpiring to 
levy War, Ge. 229 

16 Car. 2.— for ſuppreſſing Con- 
venticles £3! 1 Hb 8 

5 4 — E T. Tales. 
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FS Vr 


a IS I. Several he to. N 
| and ſome of them * it, 


Treaſbn in all 19 


77 «ard immediate at the 9. Conſpiring to levy War made 
155 


ny”, 7 Treaſon by Stat. 13 Cara. 19 
Irs 10 Printing Treaſonable Poſitions 
*. Cim. a compaſlingthe K's Death 22 


1. The Year — tho not 1 f. Uttering of falſe Money, 
alledg d in what Kings Reign to | knowingly, neither Treaſon nor 


2. Time of the Fact not material]! Miſpriſion of Treaſn 33 


in Indictments of Treaſon 16 | 12. What Witneſſes are requiſite 


3. Time for Appeals a Year and | to prove it, Vide VVitneſſes. 
Day after the Murder 25 | 13. Several Special Verdicts in 


Time for Tranſporration * 1 Caſes of Treaſon 72, &c. 
4 14. The ah therein to be 


years 
5. But after five years to *. given b Chief Juſtice- 11 
Lands aſſigned. . 45 | 15. ” Pulling down Bawdyhouſes, 


| | breaking apen Priſons in gene- 
| Townthip.. | ral, Sc. Treaſon 70, 76 
7. Ae for an Efcape of aFe- | 16. Where pulling down Enclo- 
"Ion on Death of a Man '5 | ſures, breaking Priſons, Tc. is 
7 1 1 | - | _ Treaſon, and Where Felagy 755 
2 Er ozta on. .76» 77 
2. Not to be perpetual, rer 17. Nothing Treaſon in the in- 
.. for ſeven years rention by Statute, which was 
2. Such after five yeats to ns not "Treaſon in the e 
Lands aſſign'd them in che at Common Law 


W 2 


- Plancarions | 3 of 18. Aſſembling to expulls Stra, ; 


ers, remove Councellors, re- 


Creaton. form Magiſtrates, deliver Pri- 

21 . the K. «Death 8 | ſoners, throw down Ingloſures, 

* On acting as 4 Councellor | Oe. Treaſon 76 

yet a Traytot 12, 23 | rg. And fo with thoſe chat] join 

3. Se. ſhews his lik ing or with them, ee 

tz their intent 
*. „ere, * 10. What ſhall be ſaid a Coun. 
r = terfeiting the Great * 80 
cet 

a So tho acting Authority | Trial. 

the — N t. Trial by the General Commiſ- 


5 


6. May be found ſeveral Years ſon of Gaol-delivery better 


| "»before the time alledged inthe | than by a Special 8 


Iadictment 16 of Oyer and Termiser 
7 Where Concealment is Trea- | 2. Several Priſoners, for Treaſon 
" fn and where Miſpriſion only | tey d together 8 


772 3 Their 


. 
5 
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K 
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* 


7. On Trials by Peers the 15 


þ 


while 
4. Immedite T. Trial on pleading 
non eadem eee : 13 
5. Oneſtanding mute, his Thumbs 
{ 'd with V hipcord 27 
6. ere ſuch ſhall be preſs d. 
1 1 proceeded with ' 
Tri 


7 Their Irons ro be taken 1 5 


ner can't challenge 5 
8. A Peer can't wave his Tria 
by Peers 56! 


V. 


2. In a FL. of the Same, not 
allowed 11 
Aerdick. 
1. Verdict of Fo Peers is good, 
ik only t eater Number 
. (being Twelve) agree 56 
2. Whether Peers not agreed of 
their Verdict are to be * 57 
ther or ſent home 
3. Special Verdicts in Caſes of 
Hf Treaſon , 7, 
4. On one Special Verdict apainſ 
1 Priſoners ſeveral Judg- 
77, 78,7 72 
5. A "A Verdict not ſo ſtrictly ty 
to Form as an Indictment 112 
6. VVhere a Fact is found done, 
it is imply d twas voluntarily, 


| . Having 


bo 


except ſpecially found other: 
wiſe 112 
W. 
Witneſſes. 


r. What Witneſſes neceſſary to 
prove overt Acts in Treaſon | 


3. So may Confedcrares in wi 
ſame Treaſon. 17,33 
4. Where a. promiſe of Pardon 
ſhall difable a Witneſs . 18 
5. Two to prove Treaſon, which 
may be the ſame that gave 
3 of finding che 1 


6. One Witnels in Treaſon e- 
nough ar Common Law 49 

7. One buenc in the Hand > 
Felony allowed a Witneſs 

8. Witneſſes dead or unable * 
travel, their Depoſitions read 55 

9. So if detained by procure- 
ment of the data VE 


Wives. | 


ewe VViyes, one 
whereof is divorced-.cauſ@ 4- 
dulterij ot Sevitie, not with- 
in the Statute of I Jac. cap. 5 | 


2. A biene where the firſt 
VVife is Married in France, 
&c. and the ſecond: here K 
e contra 79, 80 

3. She cannot commit Larceny 

or Felony jointly with her 

Husband, cantra of Murder 31 

A pretended V Vie, how! to 

be indicted in Felony 37 

5. Of killing an Adulterer, and 
the provocation of 1 


837 
Cows, 

t. No provocation to kill a Man, 
nor will they leſſen a Crime 
from Murder'to ng; 

15.05 


2. If two Quarrel in VVords, 
and after a reaſonable time 


9, 18 Fight, and one is killed, Mur- 
2. Commiſſioners for the Trial der 56. Vide plus of Quarrel- 
may be Witneſſes in Treaſon 12 ling Title Murder, K. 


The End of the 74 B L. E. 


